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ABSTRACT

DEAN SMITH: Legislating the First Amendment:
Statutory Shield Laws as Non-Judicial Precedents
(under the direction of Cathy Packer, Ph.D.)

Legal scholars have long sought to explain how the meaning of the U.S.
Constitution changes over time. Increasingly, scholars have focused on the role of non-
judicial actors working outside the courts. Among scholars working under the banner of
“popular constitutionalism,” Professor Michael Gerhardt at University of North Carolina
Law School has propounded a theory of “non-judicial precedents” to describe how non-
judicial actors make judgments about constitutional meaning and implement those
judgments through, for example, social norms, codes of ethics, legislature-made statutes,
and agency-made regulations. Non-judicial precedents pre-exist judicial pronouncements
on many issues, and regardless of whether they are absorbed into court-made law, they
gain normative force by being widely accepted over time.

This dissertation has sought to test Gerhardt’s theory by applying it to a specific
question in First Amendment law: Should there be a testimonial privilege to shield
journalists from having to reveal confidential sources? The U.S. Supreme Court
addressed that issue once, in 1972’s Branzburg v. Hayes, but the debate runs the length of
American history, and state legislatures began creating statutory shield laws as early as

1896. To bridge statutory and constitutional law, and to bridge pre-Branzburg and post-



Branzburg eras, this dissertation has woven a single narrative by transporting the entire
issue into the realm of constitutional theory. In applying Gerhardt’s theory, this
dissertation explored five distinct periods in journalist-privilege history, each of which
advanced the issue to the benefit of journalists and, more important, helped drive debate
over the meaning of the phrase “freedom of the press.” These episodes, stretching to
1894, show that, as a normative matter, the journalist-privilege issue was a First
Amendment issue long before courts recognized it as such. Furthermore, when courts cite
shield laws as evidence of public support for a privilege, they validate the constitutional
role these statutes play. As Gerhardt’s theory would describe, shield laws acted as
mechanisms for implementing deeply felt First Amendment values. As Gerhardt’s theory
would predict, statutes such as shield laws can empower non-judicial actors to participate

in the nation’s ever-evolving constitutional culture.
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CHAPTERI
INTRODUCTION: JOURNALISTS, SHIELD LAWS,
AND POPULAR CONSTITUTIONALISM
John Henry Wigmore, the great legal treatise writer and expert on evidence,' was
wrong at least once. In 1923, when Maryland still had the nation’s only statutory shield
law to protect journalists from compelled disclosure of confidential sources, Wigmore

2

declared the law *“as detestable in substance as it is crude in form”“ and predicted it would

“probably remain unique.”?

Today, however, there are similar shield laws on the books in
38 states and the District of Columbia.* From 2006 to 2010 alone, seven state legislatures
adopted such statutes, and the Utah Supreme Court created a de facto shield law as part

of the state’s rules of evidence.’

! See WIGMORE ON EVIDENCE (Arthur Best, ed. 4th ed. 2008).
2 5 WIGMORE ON EVIDENCE §2286, n.7 (2d ed. 1923).
*1d.

* The Reporter’s Committee for Freedom of the Press maintains a frequently updated state-by-state list of
existing shield laws. See Privilege Compendium, REPORTER’S COMMITTEE FOR FREEDOM OF THE PRESS,
available at http://www.rcfp.org/privilege (last visited Dec. 30, 2009).

> The states that adopted legislature-made statutes were Connecticut, Washington, Maine, Hawaii, Texas,
Kansas, and Wisconsin. See Casey Murray, (Connecticut) Legislature Passes Qualified Reporter's Shield
Law, NEws RELEASE, REPORTER'Ss COMMITTEE FOR FREEDOM OF THE PRESS, May 4, 2006,
http://mww.rcfp.org/news/2006/0504-con-legisl.html; Elizabeth Soja, (Washington) Reporter's Shield Bill
Will Become Law, NEW RELEASE, REPORTER'S COMMITTEE FOR FREEDOM OF THE PRESS, Apr. 27, 2007,
http://www.rcfp.org/newsitems/index.php?i=4721; Amy Harder, Maine Governor Signs Shield Bill Into
Law, NEws RELEASE, REPORTER'S COMMITTEE FOR FREEDOM OF THE PRESS, Apr. 21, 2008,
http://www.rcfp.org/newsitems/index.php?i=6710; Matthew Pollack, Hawaii Governor Signs Shield Law,
NEWS RELEASE, REPORTER'S COMMITTEE FOR FREEDOM OF THE PRESS, July 7, 2008,
http://www.rcfp.org/newsitems/index.php?i=6845; Samantha Fredrickson, Texas Governor Signs Shield
Bill, NEws RELEASE, REPORTER'S COMMITTEE FOR FREEDOM OF THE PRESS, May 14, 2009,



That intense burst of activity at the state level has coincided with a five-year push
to pass a journalist’s shield law that would operate at the federal level. Prompted by the
headline-generating jailings of then-New York Times reporter Judith Miller and video
blogger Josh Wolf in 2005,° Congress in 2007 came the closest it ever has to adopting a
long-sought federal shield law when the House of Representatives voted overwhelmingly
in favor of the Free Flow of Information Act of 2007.” In 2009, the House again voted
overwhelmingly in favor of a current bill, and the Obama administration,® after some
hesitation, came out fully in support of the bill now being reviewed by the Senate
Judiciary Committee.? Last-minute haggling has focused on who would be protected —

only traditional journalists or independent bloggers as well — but senators have pleased

http://www.rcfp.org/newsitems/index.php?i=10753; Cristina Abello, Kansas Governor Signs New Shield
Law, NEwS RELEASE, REPORTER’S COMMITTEE FOR FREEDOM OF THE PRESS, Apr. 10, 2010,
http://www.rcfp.org/newsitems/index.php?i=11376; Scott Bauer, Wisconsin Shield Law Passed by
Assembly, Awaits Further Approvals, ASSOCIATED PRESS, Sept. 23, 2009,
http://www.editorandpublisher.com/eandp/news/article_display.jsp?vnu_content_id=1004014984. See also
Matthew Pollack, (Utah) State Supreme Court Passes Shield Rule, NEwS RELEASE, REPORTER'S
COMMITTEE FOR FREEDOM OF THE PRESS, Jan. 25, 2008, http://www.rcfp.org/newsitems/index.php?i=4860.

® See Kristen Mitchell, Judith Miller Freed From Jail After Agreeing to Testify, NEws RELEASE,
REPORTER'S COMMITTEE FOR FREEDOM OF THE PRESS, Sept. 30, 2005,
http://www.rcfp.org/newsitems/index.php?i=4351; Elizabeth Soja, Video Blogger Is Now Longest Jailed
American Journalist, NEwS RELEASE, REPORTER'S COMMITTEE FOR FREEDOM OF THE PRESS, Feb. 6, 2007,
http://www.rcfp.org/newsitems/index.php?i=4648.

” Matthew Pollack, House Passes Federal Shield Law, NEws RELEASE, REPORTER’S COMMITTEE FOR
FREEDOM OF THE PRESS, Oct. 16, 2007, http://www.rcfp.org/news/2007/1016-con-housep.html (stating,
“The U.S. House of Representatives voted 398-21 to pass a federal shield law for the first time ever.”).

8 Samantha Fredrickson, House Passes Federal Shield Bill, NEws RELEASE, REPORTER’S COMMITTEE FOR
FREEDOM OF THE PRESS, Mar. 31, 2009, http://www.rcfp.org/newsitems/index.php?i=10682 (last visited
Mar. 10, 2010).

® Cristine Abello, Obama Administration Publicly Endorses Shield Bill, NEws RELEASE, REPORTER’S
COMMITTEE FOR FREEDOM OF THE PRESS, Nov. 5, 2009, http://www.rcfp.org/
newsitems/index.php?op=cat&cat=3 (last visited Mar. 10, 2010).



new-media advocates by dropping any mention of employment status in favor of a
broadly worded statute that would hinge on journalistic activity alone.™

This new wave of front-page headlines, press advocacy, and legislative debate is
only the latest chapter in the long history of the journalist-privilege issue: 119 years of
statute-passing in the states and more than 80 years of attempts in Congress.** In that
time, the U.S. Supreme Court has addressed the issue as a First Amendment matter just
once, in 1972’s Branzburg v. Hayes, when the Court declined to ground a reporter-source
privilege in the First Amendment.*? That single opinion has attracted the lion’s share of
scholarly attention over the years,*® though it has seemed apparent that the Court has no

intention of revisiting the issue.** Even as Congress has pressed toward adopting a long-

1%1d. (stating, “Under the revised version of the law, a journalist will not be required to be a salaried
employee of a media company, but rather a person gathering news for the purpose of disseminating the
information to the public, which could include unpaid online journalists.”).

! Dean C.Smith, Price v. Time Revisited: The Need for Medium-Neutral Shield Laws in an Age of Strict
Construction, 14 CoMMm. L. AND PoL’Y 235, 237-38 (discussing adoption of the first state shield law, in
Maryland in 1896, and the first attempts to pass a federal shield, in 1929).

12408 U.S. 665 (1972). The issue was tangentially part of a case that went before the Court in 1915, but the
case turned on Fifth Amendment self-incrimination grounds, and the Court disposed of the case on narrow
technical grounds. See Burdick v. United States, 236 U.S. 79 (1915) (holding that if a presidential pardon is
rejected, it cannot be forced upon its intended subject). See also Margaret A. Blanchard, The Fifth-
Amendment Privilege of Newsman George Burdick, 55 JOURNALISM Q. 39 (1978).

13 See Rodney Smolla, SMOLLA & NIMMER ON FREEDOM OF SPEECH §13.03 (1994) (citing more than a
dozen scholarly articles on the First Amendment issue). See, e.g., Margaret Sherwood, Newsman’s
Privilege: Government Investigations, Criminal Prosecutions and Private Litigation, 58 CAL. L. REv. 1198
(1970); Note, The Emerging Constitutional Privilege to Conceal Confidential News Sources, 6 U. RICH. L.
REv. 129 (1971-72); James Goodale, ‘Branzburg v. Hayes’ and the Developing Qualified Privilege for
Newsmen, 26 HASTINGS L.J. 709 (1975).

14 See In re Grand Jury Subpoena to Judith Miller, 438 F.3d 1141 (D.C. Cir. 2005), cert. denied, 125 S. Ct.
2977 (2005). Judith Miller’s appeal to the U.S. Supreme Court was only the most recent time that the Court
has declined to hear a journalist privilege case since Branzburg.



sought statutory shield law, many scholars have continued to focus solely on the question
of whether the First Amendment should provide a testimonial privilege to journalists.*®
So thoroughly has the Constitutional dimension saturated the journalist-privilege

issue that recent debates over a federal statute have been suffused with First Amendment
rhetoric.'® For example, The Los Angeles Times’ well-known media critic summed up
consternation over the proposed federal law this way: “The whole notion of letting the
government define a journalist is abhorrent to anyone who values the 1st Amendment.”’
An online-media expert at the Poynter Institute for journalism voiced opposition this
way: “For me, it comes back to a core constitutional issue. (The First Amendment’s)

118

guarantee applies to everyone practicing free speech in the U.S.”" An editorialist for the

Detroit News, even while supporting the bill, opined: “We still believe the First
Amendment provides all the protection (a reporter) needs.”*°

It would be easy for legal scholars to dismiss such statements as ignorant of the
distinction between constitutional law and statutory law, between what the First

Amendment does and does not cover. Frederick Schauer has observed a kind of “First

Amendment magnetism” that leads people to invoke it like a talisman in any speech- or

15 See, e.g., William E. Lee, The Priestly Class: Reflections on a Journalist’s Privilege, 23 CARD. ARTS &
ENT. L.J. 635 (2006); Jeffrey S. Nestler, The Underprivileged Profession: The Case for Supreme Court
Recognition of the Journalist’s Privilege, 154 U. PA. L. REv. 201 (2005).

18 For a thorough discussion of the free-press dimensions of the recent debate over a federal shield law, see
Cathy Packer, The Politics of Power: A Social Architecture Analysis of the 2005-2008 Shield Law Debate
in Congress, 31 HASTINGS CoMM. & ENT. L. J. 395 (2009).

17 See Tim Rutten, Don’t Just Shield ‘Pro’ Journalists, L.A. TIMES, Oct. 20, 2007, at E1.

18 See Amy Gahran, Proposed Federal Shield Law: Who Would It Really Cover?, E-MEDIA TIDBITS,
POYNTER ONLINE, Oct. 17, 2007, available at http://www.poynter.org/column.asp?id=31&aid=131585
(last visited Jan. 8, 2009).

19 See Editorial, Reporters Need Federal Shield Law, DETRoIT NEws, Nov. 11, 2008, at Al14.



press-related situations;? in another instance, he acidly derided “the ubiquity of
doctrinally implausible First Amendment rhetoric.”?* Perhaps, however, Michael W.
Lewis was correct when he said that we diminish our understanding of how law evolves
over time — and how the Constitution acquires new meaning over time — when we ignore
“alternative stories” and dismiss voices of lay people as “inconsequential, unintelligible,
or absurd.”?? Rights rhetoric, Lewis would say, is a healthy indication that people are in
touch with constitutional traditions, that they see themselves as stakeholders. Thus, the
blurring of the line between constitutional law and statutory law in the journalist-
privilege debate would not be a vice but a virtue: It would show, to borrow historian John

Semonche’s phrase, that people are keeping faith with their Constitution.?®

POPULAR CONSTITUTIONALISM: A CONCEPTUAL FRAMEWORK
This dissertation has adopted the emerging theory of legislative

constitutionalism? to offer a unifying description of what legislatures are doing when

2 Frederick Schauer, The Boundaries of the First Amendment: A Preliminary Exploration of Constitutional
Salience, 117 HARV. L.REv. 1765, 1787 (2003-2004).

2! Frederick Schauer, Hohfeld’s First Amendment, 76 GEO. WASH. L. REv. 914, 930 (2008).
22 Michael W. Lewis, Law’s Tragedy, 21 RHETORIC Soc. Q. 11, 18 (1991).

2% John E. Semonche, KEEPING THE FAITH: A CULTURAL HISTORY OF THE U.S. SUPREME COURT (2000).
Legal historians, as opposed to legal philosophers, have long accepted that political and social forces
outside the courts influence judicial behavior and, therefore, guide the evolution of the law over time. This
approach to legal history, drawing heavily on social, political, even economic trends, can be traced
especially to the groundbreaking work of J. Willard Hurst. See, e.g., J. WILLARD HURST, THE LAW MAKERS
(1950); LAw AND SoclAL PROCESS IN U.S. HISTORY (1960). Following in Hurst’s footsteps, legal historians
such as Morton J. Horwitz have cast an even more critical eye on the long-held conceit that judges operate
in a realm pristinely separate from politics and social movements. See, e.g., MORTON J. HORWITZ, THE
TRANSFORMATION OF AMERICAN LAW, 1870-1960: THE CRISIS OF LEGAL ORTHODOXY (1994).

% See, e.g., Tsvi Kahana, Legalism, Anxiety and Legislative Constitutionalism, 31 QUEEN’s L. J. (2005-
2006). Some scholars have adopted an older term, “legispurdence,” for the proposition that legislatures
play an important role in interpreting the Constitution. See, e.g., Luc J. WINTGENS, LEGISPRUDENCE: A
NEW APPROACH TO LEGISLATION (2002). That term dates to the 1950s and 1960s. See, e.g., Julius Cohen,



they adopt statutory shield laws: They are expressing an interpretive view of what the
Press Clause of the First Amendment means. The idea that legislators play a role in
helping to interpret the Constitution is not new; it flows from the Jeffersonian idea of
“departmentalism” — that is, all three branches of the government are co-equally
responsible for fidelity to the Constitution, especially when their actions touch on
fundamental personal rights.”®> The idea of departmentalism was eclipsed by the rise of
judicial review more than 200 years ago, and over time, judicial review has hardened into
an almost universally accepted sense of judicial supremacy, with the Supreme Court
alone as interpreter.?’ However, for more than 20 years, a growing number of scholars
have theorized that constitutional meaning emerges over time through a kind of national
dialogue that includes many more voices than those of judges alone.?’

A key axis of this ongoing dialogue runs between courts and legislatures, with
court opinions and legislative enactments acting as a kind of running record of their

interaction. Legal scholar Ira Lupu has observed that statutes revolving in constitutional-

Towards Realism in Legisprudence, 59 YALE L. J. 886 (1950). Contemporary scholars seem to prefer the
more descriptive term “legislative constitutionalism.” See, e.g., Daniel A. Farber, Legislative
Constitutionalism in a System of Judicial Supremacy, in THE LEAST EXAMINED BRANCH: THE ROLE OF
LEGISLATURES IN THE CONSTITUTIONAL STATE 431 (Richard W. Bauman & Tsvi Kahana eds., 2006).

% Dawn E. Johnsen, Functional Departmentalism and Nonjudicial Interpretation: Who

Determines Constitutional Meaning?, 67 LAwW & CONTEMP. PROBS. 105, 106 (2004) (summarizing the
debate among constitutional scholars as “a choice between ‘judicial supremacy,” which emphasizes the
need for the political branches to defer to the Court as the ‘ultimate interpreter of the Constitution,” and
‘departmentalism,” which recognizes the authority of each federal branch or ‘department’ to interpret the
Constitution independently™).

%d.

%7 See, e.g., Barry Friedman, Dialogue and Judicial Review, 91 MicH. L. REv. 577 (1992-1993).

Friedman’s thesis:
Our Constitution is interpreted on a daily basis through an elaborate dialogue as to its
meaning. All segments of society participate in the constitutional interpretive dialogue,
but courts play their own unique role. Courts serve to facilitate and mold the national
dialogue concerning the meaning of the Constitution, particularly but not exclusively
with regard to the meaning of our fundamental rights.”

Id. at 580-581.



law orbits often draw on the language of court-made law because legislators are self-
consciously treading into substantive areas, such as freedom of the press, normally left to
the U.S. Supreme Court.”® “Legislative selection of judge-made concepts of
constitutional law helps to minimize the risk of subsequent invalidation on constitutional
grounds,” he has written.”® A First Amendment example would be the way local
governments often model parade and demonstration ordinances on language from court
cases such as Shuttlesworth v. Birmingham.*®

Conversely, debates and lawmaking in the statutory realm can influence the
development of constitutional law. Legal scholar Anuj Desai has shown convincingly
how Congressional statutes and regulatory rules governing the U.S. Postal Service
nurtured the concept of a constitutional right to receive information.*! Those non-judicial
rules were promulgated and refined decades before the U.S. Supreme Court articulated a
right now considered a bedrock First Amendment doctrine.** “Policymakers likely
understood at some level the importance of their choices as a matter of communications

policy,” Desai has said, “but it seems just as likely that they did not realize the impact

% Ira C. Lupu, Statutes Revolving in Constitutional Law Orbits, 79 VA. L. REv. 1 (1993). Lupu’s title is a
play on the title of a famous address, later published, by California Supreme Court Chief Justice Roger
Traynor; see Roger J. Traynor, Statues Revolving in Common Law Orbits, 17 CATH. U. L. REv. 401 (1968).
In that essay, Traynor observed that statutes revolving in common-law orbits have influenced court-made
law when, for example, judges have seen merit in policy decisions made by legislators and have borrowed
ideas or even verbatim language from the statutory realm.

% Lupu, supra note 28 at 22.

%0 Shuttlesworth v. Birmingham, 394 U.S. 147 (1969) (holding unconstitutional the literal application of a
state statute to prevent a civil rights march, stating that application of the statute seemed to target ideas).
Lupu just as easily could have used as an example the way proposed federal shield laws track closely to the
Court’s language in Branzburg v. Hayes.

%1 Anuj C. Desai, The Transformation of Statutes Into Constitutional Law: How Early Post Office Policy
Shaped Modern First Amendment Doctrine, 58 HAST. L.J. 671 (2007).

%2 See Lamont v. Postmaster General, 381 U.S. 301 (1965).



their choices were going to have on First Amendment jurisprudence in the twentieth
century.”®®
This transfer of ideas between legislature-made law and court-made law illustrates
what legal scholar Robert Post has described as the “porous membrane dividing
constitutional law from constitutional culture.”** While constitutional law is ultimately
articulated by the Supreme Court, the Court’s decisions are influenced by many non-
judicial actors participating in the wider constitutional culture — lawmakers in Congress,
the president in the White House, state legislators, legal scholars, and, yes, journalists and
other members of the public who have a stake in the outcome of a given constitutional
debate. “Constitutional law could not plausibly proceed without incorporating the values
and beliefs of non-judicial actors,” Post has written, so “constitutional law will be as
dynamic and as contested as the cultural values and beliefs that inevitably form part of

the substance of constitutional law.”%®

Because non-judicial and judicial actors are “locked in a dialectical relationship™®
that helps to shape and reshape the law over time, legal scholars have begun to examine
more seriously the role that non-judicial actors play in articulating constitutional values.

Marouf Hasian has observed that “vernacular legal discourse” — how ordinary people talk

about the law — precedes judicial pronouncement of a right because, after all, ordinary

%% Desai, supra note 31 at 727.

% Robert C. Post, Fashioning the Legal Constitution: Culture, Courts, and Law, 117 HARV. L. REV. 4, 9
(2003-2004).

¥ 1d. at 10.

%1d.



people generate disputes that give rise to litigation.*” “We have too often focused almost
exclusively on the hermeneutic interpretations of the Supreme Court and its edicts,”
Hasian has written, and “inadvertently constricted the number of social actors that should
be credited with having crafted our conceptions of free expression and its limitations.”®
The role of non-judicial actors in constitutional interpretation is, in fact, at the
forefront of legal scholarship, and controversy,* today. When Yale Law School
convened a conference of leading scholars in 2005 to debate the future of U.S.
constitutional law, the dominant theme of discussion was the process of constitutional
meaning-making outside the courts.*> Some of the most recognizable names in
constitutional law circles, from Mark Tushnet to Owen Fiss, have turned their attention in

recent years to the role that legislatures play in interpreting the constitution in partnership

with the courts.** While Post has talked of a broader “constitutional culture” at work,*?

3" Marouf Hasian, Jr., Vernacular Legal Discourse: Revisiting the Public Acceptance of the ‘Right to
Privacy’ in the 1960s, 18 PoL. CommMm. 89 (2001).

% Marouf Hasian, Jr., Communication Law as a Rhetorical Practice: A Case Study of the Masses Decision,
1 ComM. L. & PoL’Y 497, 501 (1996).

% While many legal scholars applaud the idea of constitutional interpretation outside the courts, many
others deplore the idea of eroding the U.S. Supreme Court’s authority. See, e.g., Larry Alexander &
Frederick Schauer, Defending Judicial Supremacy: A Reply, 17 CONST. COMMENT. 455 (2000). Alexander
and Schauer write that challenging the Court’s supremacy on constitutional matters threatens to erode the
stability that is the key aim of constitutional law, as opposed to mutable statutory law. On the subject of
Court decisions that many people disagree with, they write:

The undeniable fact that a judicial interpretation of an attempted legal settlement may be

incorrect does not and should not call into question its authority, for it is inherent in all

legal settlements of what ought to be done that such settlements claim authority eve if

those subject to them believe the settlements to be morally and legally mistaken.
Id. at 457.

“0 THE CONSTITUTION IN 2020 (Jack M. Balking & Reva B. Siegel eds., 2009) (a collection of essays by
more than 20 of the nation’s leading constitutional scholars that grew out of the 2005 conference at Yale
Law School).

* See, e.g., THE LEAST EXAMINED BRANCH: THE ROLE OF LEGISLATURES IN THE CONSTITUTIONAL STATE
(Richard W. Bauman & Tsvi Kahana eds., 2006).

*2 Post, supra note 34.



Reva B. Siegel has written extensively about “social movements and political
mobilizations™ as driving forces;* together, they have sketched out a theory of
“democratic constitutionalism.”** Larry D. Kramer, in his recently expounded theory of
“popular constitutionalism,” has called for a return to the Jeffersonian idea of
departmentalism, in which the judicial, legislative, and executive branches would be co-
equal partners in interpreting the Constitution.* Mark Tushnet, in theorizing a “populist
constitutionalism,” similarly has called into question the idea of judicial supremacy in
articulating society’s constitutional values: “Constitutional theory must make sense of
how people deal with the Constitution away from the courts if it is to provide an accurate
account of our constitutional practice.”*

What all of these theories have in common is a belief that, contrary to the
traditional conceit of judicial independence, constitutional law is not separate from
politics and society, nor should it be. This is the core assertion of democratic
constitutionalism as Post and Siegel have conceived it: “The democratic legitimacy of our
constitutional law in part depends on its responsiveness to popular opinion. The ongoing

possibility of shaping constitutional meaning helps explain why Americans remain

faithful to their Constitution even when their constitutional views do not prevail.”*" In

%% See, e.g., Reva B. Siegel, Text in Contest: Gender and the Constitution from a Social Movement
Perspective, 150 U. PENN. L. REV. 297 (2001); Reva B. Siegel, Equality Talk: Antisubordination and
Anticlassification Values in Constitutional Struggles Over Brown, 117 HARvV. L. REV. 1470-1547 (2004).

* Robert C. Post & Reva B. Siegel, Democratic Constitutionalism, in THE CONSTITUTION IN 2020 25 (Jack
M. Balking & Reva B. Siegel eds., 2009).

* LARRY D. KRAMER, THE PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW
(2006).

*® MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS X (2000).
*" Robert Post & Reva Siegel, Roe Rage: Democratic Constitutionalism and Backlash, 42 HARV. C.R.-C.L.

L. Rev. 373, 383 (2007).
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their model of constitutional change, controversy over constitutional questions is not a
weakness of our system but a strength because disagreement invites dialogue among
institutions, groups, and individuals. A controversial Supreme Court decision might stir
people and groups to protest or lobby political representatives; legislators might be
moved to draft legislation to solve a problem left unsolved by the Court; the Court itself
might be swayed over time to alter or overturn a decision. “To criticize a judicial decision
as betraying the Constitution is to speak from a normative identification with the
Constitution,” Post and Siegel have written. “When citizens speak about their most
passionately held commitments in the language of a shared constitutional tradition, they
invigorate that tradition.”*®

In their work, Post and Siegel have often used the struggle for women’s equality
in the 1960s and 1970s to show how popular mobilization led to the passage of both
Court-made constitutional law and Congress-made statutory law that tracked closely to
the emerging constitutional values expressed in the drive for an Equal Rights
Amendment.*® A key insight in their work is illuminating Congress’ role as an equal
partner to the Court in giving meaning to the Fourteenth Amendment. Constitutional
rights announced by the Court and statutory protections created by Congress that
embodied those rights, taken together, created the framework of equal rights for women.

50

Post and Siegel have adopted the “legislative constitutionalism”" terminology to describe

this elevated role for Congress.

8 1d. at 375.

* Robert Post & Reva Siegel, Legislative Constitutionalism and Section 5 Power: Policentric
Interpretation of the Family and Medical Leave Act, 112 YALE L.J. 1943, 1980-2020 (2002-2003).

4.
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Working in a similar vein for more than a decade, Michael Gerhardt has tried to
outline systematically ways in which people outside the courts participate in ongoing
dialogues about constitutional meaning.”* He theorizes that a wide range of social actors
— including activists, journalists, industry leaders, lobbyists, and legislators — contribute
to the creation of what he has dubbed *“non-judicial precedents.” These can include
legislative statutes, regulatory rules, professional standards, even long-held social norms
that feed into constitutional discourse.> Non-judicial precedents usually “pre-exist
judicially created constitutional doctrine, and so they govern particular constitutional
matters ... unless or until they are addressed by courts,” Gerhardt has observed, and
“consequently, they fill gaps in evolving constitutional doctrine.”* Statutes play an
especially important role in Gerhardt’s model because they are the strongest types of non-
judicial precedents: They carry the force of law.

When non-judicial actors create non-judicial precedents, they often do so by
initiating a dialogue about a constitutional concept long before the U.S. Supreme Court
has said anything about it.>* “All the ways in which the public expresses constitutional

judgments,” Gerhardt has observed, can help put an issue (such as journalist privilege)

*! Michael J. Gerhardt, Constitutional Decision-Making Outside the Courts, 19 GA. ST. U. L. REv. 1123
(2002-2003).

%2 See Michael J. Gerhardt, Non-Judicial Precedent, 61 VAND. L. REv. 713 (2008). Gerhardt’s premise:
The conventional perspective equates precedent with judicial decisions, particularly those
of the Supreme Court, and almost totally ignores the constitutional significance of
precedents made by public authorities other than courts. Yet non-judicial actors produce
precedents which are more pervasive than those made by courts in constitutional law.

Id. at 714-15.

4. at 718.

% 1d. at 776.
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into play as individuals interact with elected officials.” This dialogue can result in
statutes, Gerhadt has said, intended “to make a point, to appease important constituencies,
to encourage other States to follow suit.”® Such non-judicial precedents also can “send a

T about how the public feels about an issue.™®

signal to courts

Gerhardt could have been talking about the 76 years of journalist-privilege history
preceding the Supreme Court’s decision in Branzburg. During those years, legislators in
18 states adopted shield laws, often in reaction to controversial court rulings that left
journalists feeling defenseless and defensive. Using Gerhardt’s words, these statutes were
designed to “fill gaps” in common law and constitutional law and to “send a signal to
courts.” Gerhardt’s model also would account for the 20 statutes adopted since the
Supreme Court’s long-lamented decision in Branzburg, as well as the current drive for a
federal shield law. He would see these non-judicial precedents as reactions to the Court’s
judgment that the First Amendment does not provide a testimonial privilege to journalists
and as non-judicial aspirations about what freedom of the press should entail.

The purpose of this dissertation is to tell the larger story of journalist privilege in
a new way: by moving the entire discussion into the realm of constitutional theory. This

study has recast statutory shield laws as non-judicial precedents created by non-judicial

actors as their way of participating in what Post calls our constitutional culture. It has

> |d. at 748.

%1d. at 775.

*"1d. at 785.

%8 The paradigmatic example of Gerhardt’s model that would be familiar to all media scholars would be
reaction to the Court’s 1978 ruling that the First Amendment did not give newsroom’s any special
protection from police searches; following outcry and lobbying by press advocates, Congress created

stringent rules for such searches. See Zurcher v. Stanford Daily, 436 U.S. 547 (1978); but see Privacy
Protection Act of 1980, 42 U.S.C. 2000aa.
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considered these usually separate areas of law, court-made and legislature-made, as two
sides of an ongoing dialogue between judicial and non-judicial actors. It has re-
envisioned the burgeoning of statutory shield laws as a form of legislative
constitutionalism, and it has tried to account for some of the ways in which journalists
and press advocates created non-judicial precedents that helped move the issue forward at
critical moments in history.

This dissertation has two primary audiences and two distinct goals. The first goal,
which would be of interest to legal scholars generally, is to test two theories at the
forefront of contemporary constitutional scholarship: legislative constitutionalism and
non-judicial precedents. While Post, Siegel, and Gerhardt have pointed to various areas
of the law to expound their theories, the journalist-privilege issue represents a perfect
laboratory, with an extensive history and multiple actors, in which to gauge the analytic
potential of their models. In particular, Gerhardt’s notion of non-judicial precedents
acting on and being acted upon by judicial rulings is applied throughout. The hope is that,
beyond the journalism issue involved, this specific application of their theories will
further illuminate how constitutional meaning coalesces, how it changes over time, and
how that process transpires both inside and outside the courts. This study also extends
these new constitutional-law theories to the state level for the first time.

The second goal, aimed at media-law scholars, is to reposition Branzburg in the
middle of a sequence of events that began much earlier than many acknowledge and to
re-envision that decision as one important point in a long trajectory that continues to
unfold today. Branzburg was neither the beginning nor the end, only what Post would

call “an opening bid in a conversation that the Court expects to hold with the American
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public.”® This study emphasizes the fact that non-judicial actors had said quite a lot
about the journalist-privilege issue long before the Court uttered a word, and it shows
how non-judicial actors have responded to Branzburg by, for example, adopting 21
additional shield laws in the states since 1972. With Congress now poised to have its say
by adopting a shield law at the federal level,” the Post-Siegel-Gerhardt model offers an
important framework to reassess the role that journalists, press advocates, and legislators
have played in articulating norms and values they ascribe to the First Amendment. Seen
in this theoretical light, statutory shield laws might look less like inferior substitutes for a
Court-articulated right and more like important pieces in a larger infrastructure that, taken

as a whole, creates what we popularly think of as freedom of the press.

LITERATURE REVIEW

The title of a paper recently presented at the national convention of the
Association of Education in Journalism and Mass Communication sums up a key
deficiency in the journalist privilege literature to date.®® In titling his paper “Garland v.
Torre and the Start of Reporter’s Privilege,” Stephen Bates inadvertently highlighted the
fact that many legal scholars see the history of the issue starting with arguments in favor
of a privilege based on the First Amendment in that 1958 case, and they tend to de-
emphasize or completely ignore the long evolution — one could call it a trajectory — of

statutory law stretching back to 1896. In another recent article, Bates has characterized

% post, supra note 34 at 104.

% Cristina Abello, Federal Shield Bill Passes Senate Judiciary Committee, REPORTER’S COMMITTEE FOR
FREEDOM OF THE PRESS, Dec. 10, 2009, http://www.rcfp.org/newsitems/index.php?i=11167.

¢! Stephen Bates, Garland v. Torre and the Start of Reporter’s Privilege (unpublished conference paper

presented at the annual meeting of the Association for Education in Journalism and Mass Communication,
Aug. 5, 2009, Boston, Mass.) (on file with this author).
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lower court rulings that have recognized a First Amendment-based privilege as a kind of
overruling of the Supreme Court’s decision in Branzburg, but nowhere has he made the
analogy that a federal shield law would essentially perform the same function because he
has never written about the statutory realm of journalist privilege.®

Bates and other scholars can be forgiven for such scholarly myopia. Because the
U.S. Supreme Court and Congress have never provided a conclusive answer to the
journalist privilege question at the federal level, the issue has spread into various areas of
the law — from common law and statutory law to constitutional law and even
administrative law® — and scholars have tended to focus on either constitutional or
statutory law. Scholarly writing about journalist privilege can be divided fairly neatly
between pre-Branzburg and post-Branzburg periods, with the First Amendment largely
absent from the former and in eclipsing abundance in the latter. Post-Branzburg literature
has focused overwhelmingly on the constitutional debate. Writing about the statutory
realm has been preponderantly about proposals for a federal shield law, with much less
attention to state-level efforts. Throughout the literature, scholars have touched on ways
in which journalists, press advocates, and other non-judicial actors have attempted to
alter, and have altered, the course of the law. They also have returned again and again to
the question of who should be covered by a journalist privilege.

The Pre-Branzburg Era. There remains a dearth of writing about the early years

of the journalist-privilege issue. Although journalist privilege was part of a case that went

62 Stephen Bates, Overruling a Higher Court: The Goodale Gambit and Branzburg v. Hayes, 14
CHAPMAN’S J. OF L. AND PoL’Y 17 (2009).

8 Although not binding law, the Department of Justice guidelines for issuing subpoenas to journalists are
frequently cited as a quasi-shield law. See 28 C.F.R. §50.10 (2005). For an up-to-date overview of the
various areas of the law that control journalist privilege, see, e.g., Cathy Packer, Confidential Sources and
Information, in COMMUNICATION AND THE LAW (W. Wat Hopkins ed., 2010).
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to the U.S. Supreme Court as early as 1915, that case was argued on Fifth Amendment
self-incrimination grounds; the First Amendment played no part. Perhaps for that reason,
the case has received little attention from media-law scholars.®*

The dominant theme in legal writing about journalist privilege in the early
decades was universal disgust. As early as 1897, a year after Maryland adopted the
nation’s first shield law, one writer decried it as “making the most irresponsible tramp
reporter a privileged person in the matter of communications the same as doctors and
lawyers.”®® When lobbying efforts in the 1930s and *40s led to the adoption of 11 more
statutes similar to Maryland’s, legal scholars wrote uniformly against these efforts. To
them, the matter was straightforward: Such a privilege had never been recognized at
common law.®® “The code of journalistic ethics forbidding disclosure by a reporter is of
no binding consequence in a court of law and at most amounts only to a promise not to
testify when requested to do so,” one typical scholar wrote, “in effect, an undertaking to
not to obey the law.”®” As late as 1950, another scholar argued, “The present tendency

toward the indiscriminate privileging of occupational groups is unhealthy.”®®

% Burdick v. United States, 236 U.S. 79 (1915) (holding that if a presidential pardon is rejected, it cannot
be forced upon its intended subject). For a discussion of the case, including its privilege aspect, see
Margaret A. Blanchard, The Fifth-Amendment Privilege of Newsman George Burdick, 55 JOURNALISM Q.
39 (1978).

% See John Henderson Garnsey, Demand for Sensational Journals, 18 ARENA 683 (November 1897).

% See, e.g., Note, Privilege of Newspapermen to Withhold Sources of Information From the Court, 45
YALE L.J. 357 (1936); Note, Evidence — Privileged Communications — Newspaper Reporter Not Privileged
to withhold Source of Information, 5 BROOK. L. REv. (1935-1936).

%7 Note, Evidence — Witnesses — Privilege of a Newspaper Reporter to Refuse to Testify Concerning
Information Confidentially Received, 22 CORNELL L. Q. 115, 117 (1936-1937).

% Note, The Right of a Newsman to Refrain From Divulging the Sources of His Information, 36 VA. L.
Rev. 61, 83 (1950).
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Although legal scholars did not explicitly advance First Amendment arguments
for a journalist privilege in the early decades, the contours of the debate were firmly in
place by 1943. In his survey of the issue published that year in Journalism Quarterly,
Walter A. Steigleman boiled down six arguments for and six arguments against a
journalist privilege that sound as though they could have been taken from recent
Congressional hearings over a federal shield law.*® He cited these arguments against a
shield law: 1) Courts fear authority weakened, fair trials impossible; 2) anonymous
sources lead to sensational press; 3) public officials held up to ridicule with no
accountability by press; 4) journalists would use anonymity to shield lawbreakers; 5)
there would be no proof that a source actually existed; and 6) only a small percentage of
articles truly need anonymous sources. He cited these arguments in favor: 1) without
confidentiality, important sources would dry up; 2) reporters need confidentiality to
expose government corruption and wrongdoing; 3) compelled disclosure endangers
freedom of the press; 4) a reporter-source relationship is akin to an attorney-client
relationship; 5) disseminating news and information is a public good; and 6) libel law
offers adequate protection against reckless publications. Although Steigleman was a
journalism professor, he did not favor a journalist privilege, a point he made clear in a
chapter on the subject in his once-popular textbook published in 1950.7 It is important to
note that, surveying the issue’s history as early as 1943, Steigleman counted freedom of

the press, the checking function of the press, and the free flow of information to the

% Walter A. Steigleman, Newspaper Confidence Laws: Their Extent and Provisions, 20 JOURNALISM Q.
230, 236 (1943).

0 Walter A. Steigleman, THE NEWSPAPERMAN AND THE LAW 197 (1950).
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public as prominent arguments in favor of a shield law. These were essentially First
Amendment arguments, though no one had ever made them in court.

The issue was heating up around that time because, building on a wave of
lawmaking in the states, New York was close to adopting a shield law in 1949.” The
bill’s sponsor, N.Y. Sen. Thomas C. Desmond, recounted that, following the fining and
jailing of two reporters in 1948, “ministers, business and civic leaders thundered their
denunciation of the imprisonment, and newspapers throughout the country clamored for

the protection of a confidence law.”"?

More than eight years before First Amendment
arguments for a privilege arrived in a court of law, Desmond held up the checking
function of the press as the main rationale for his bill. “Democracy without a free press,”
he wrote, “is no guarantee of freedom.”"®

Although early shield law statutes and debates over the issue focused almost
exclusively on newspaper reporters, the question of who would be covered by such a
testimonial privilege also began to appear in the literature around this time. As early as
1956, one legal scholar called attention to the “covered person” issue by criticizing the
newspaper-only bias of most of the 12 shield laws on the books at the time.”™ He also

questioned statutory requirements that a journalist seeking protection be “employed by or

connected with” the institutional press. “Such elements have, at best, only remote

™ See, e.g., Thomas C. Desmond, The Newsmen’s Privilege Bill, 13 ALB. L. REv. 1 (1949) (arguing for a
shield law in New York); Earl H. Gallup, Jr., Further Consideration of a Privilege for Newsmen, 14 ALB.
L. Rev. 16 (1950) (arguing against a shield law in New York).

"2 Desmond, supra note 72 at 5.

"1d. at8.

" W.D. Lorensen, The Journalist and His Confidential Source: Should a Testimonial Privilege Be
Allowed?, 35 NEB. L. REV. 562 (1955-1956).
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connection with the essential policy questions involved,” he wrote.” His sentiments
would echo in debates, sparked by the Internet, 40 years later.

Garland, Branzburg, and Beyond. Legal scholars reacted coolly after Justice
Potter Stewart, as a visiting judge on the Court of Appeals for the Second Circuit in 1958,
suggested for the first time that there may be circumstances in which the First
Amendment would protect newsgathering from judicial inquiries.”® Writing less than a
year after that decision in Garland v. Torre,”’ the Harvard Law Review concluded, “The
court properly rejected the appellant's contention that it should recognize the evidentiary
privilege of a journalist not to reveal news sources.””® When a First Amendment claim to
a privilege was tried again in 1968, in the Oregon Supreme Court case of State v.
Buchanan, scholars reacted by emphasizing the need for a statutory remedy, not a
constitutional one.” That was the conclusion of Talbot D’ Alemberte in one of the most
frequently cited articles on the heels of State v. Buchanan and on the eve of Branzburg.®
Representative of pre-Branzburg thinking, he urged that statutory protections be limited

to journalists employed by traditional news outlets;®* presaging post-Branzburg thinking,

he urged that statutory protections not contain circulation requirements for print

" 1d. at 566.

® Comment, Confidentiality of News Sources Under the First Amendment, 11 STAN. L. REV. 541 (1959).
" Garland v. Torre, 259 F.2d 545 (2d Cir. 1958), cert. denied, 79 S. Ct. 237 (1958).

"8 See Note, Journalist Must Reveal News Source in Pretrial Examination, 72 HARV. L. REv. 768 (1959).
™ See, e.g., James E. Beaver, Newsman’s Code, Claim of Privilege and Everyman’s Right to Evidence, 47
OR. L. REV. 243 (1967-68); Note, Compulsory Disclosure of a Newsman’s Source: A Compromise

Proposal, 54 Nw. U. L. REv. 243 (1959-1960).

8 Tablot D’ Alemberte, Journalists Under the Axe: Protection of Confidential Sources of Information, 6
HARV. J. ON LEGIS. 307 (1968-1969).

8 14d. at 336.
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publications and that protections be extended to all electronic media as well.% He, like
nearly all scholars since Branzburg, argued for a qualified, not absolute, privilege.®

It was not until this short stretch of years, between Buchanan in 1968 and
Branzburg in 1972, that legal scholars and even some practitioners began to espouse and
explicate First Amendment rationales for a privilege.* In one of the earliest journal
articles of this genre, two practicing attorneys from Massachusetts made the case that the
absence of a journalist privilege at common law, the traditional argument of opponents,
was the wrong yardstick against which to measure the issue.?> Rather than see a journalist
privilege as an exception to a rule in favor of compelled disclosure, they wrote, judges
should see compelled disclosure by journalists as an exception to a rule in favor of
freedom of the press.® They also suggested that public sentiment favored the journalists’
cause at that time and that this sentiment was attuned to trends in First Amendment law:
“The intuitive reaction is that it seems unfair to force newsmen to go to jail, accept
criminal convictions, pay fines and embarrass their families in order to assure the flow of
news. First Amendment decisions support this reaction.”®’
Similarly, Margaret Sherwood observed widespread anger in the press matched

by dismay among a supportive public as a signal that court-created protection was

warranted. “When numerous subpoenas are issued by an administration avowedly and

814,
8 1d. at 339.

8 See, e.g., Note, The Emerging Constitutional Privilege to Conceal Confidential News Sources, 6 U. RICH.
L. Rev. 129 (1971-72).

8 James A. Guest & Alan L. Stanzler, The Constitutional Argument for Newsmen Concealing Their
Sources, 64 Nw. U. L. Rev. 18 (1969-1970).

% 1d. at 56.

81d. at 47.
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openly hostile to the news media, the possibility arises that putting a gag on the press
may be as much an objective as eliciting information from it,” she wrote.®® Sherwood

attributed the “furor over the spate of federal subpoenas”®

to coverage of anti-war,
student, and minority protests, which meant that dissident voices were at risk of being
“chilled” if left unprotected; the rise of electronic and alternative media, which meant a
rise in the amount of material that could be requested by prosecutors; and the rise in the
number of subpoenas seeking not sources of information but the content of confidential
communications as well. “The courts which have considered the issue are in hopeless
disagreement,” she wrote, and it was “time for the Supreme Court to clear up the
confusion.”®

Branzburg itself did not clear up the confusions but inspired a flood of journal
articles. Many of these focused on the constitutional question as lower federal courts
struggled to interpret Branzburg in the years following the decision.®* As early as 1981,
Lawrence J. Mullen documented how a vast majority of courts facing the issue in the
years following Branzburg had recognized a privilege based on some combination of

federal or state constitutional law and federal or state common law.*? He also noted that

several federal courts had pointed to state shield laws in their circuits as evidence of “the

8 Sherwood, supra note 13 at 1199.

81d. at 1249.

%1d. at 1250.

% See, e.g., George M. Killenberg, Branzburg Revisited: The Struggle to Define Newsman’s Privilege Goes
On, 55 JOURNALISM Q. 703 (Winter 1978); Paul Marcus, Reporter’s Privilege: An Analysis of the Common
Law, Branzburg v. Hayes, and Recent Statutory Developments, 25 ARiz. L. REV. 815 (1984).

% Lawrence J. Mullen, Developments in the News Media Privilege: The Qualified Constitutional Approach

Becoming Common Law, 33 Me. L. Rev. 401 (1981).
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public interest in giving newspaper reporters protection.”*® He went on to conclude that
“shield statutes ... do act as a declaration of public policy and force the courts to consider
the First Amendment interest” involved in forcing a journalist to reveal sources.”
Although many journalists strongly preferred a Court-made solution — and would
not accept anything less than First Amendment protection® — scholarly attention turned
to the possibility of a statutory solution. The single best account of the effort to pass a
federal shield law in the wake of Branzburg, however, was written not by a scholar but
by then-Sen. Sam J. Ervin, Jr., who presided over extensive hearings on the question of
creating a federal shield law.*® He described how the Court’s decision “came as a
bombshell” in a period already raw with feelings of anger and resentment among
members of the press and at a time when public support was solidly behind the press.”’
The main obstacle to passage of a shield law, he observed, was the insistence by some
journalists on an absolute privilege, which Ervin and other members of Congress felt
would be impossible to pass.” Legal scholars such as Mark Neubauer tried at the time to
point out to journalists that it was not an either-or situation — that a federal shield law
would work in tandem with the First Amendment to strengthen qualified protections that

courts were beginning to recognize in spite of Branzburg and that a statute would assure

% 1d. at 442.

*1d. at 443.

% See, e.g., Charles L. Bennett, The Potential Dangers of Shield Legislation in CONGRESS AND THE NEWS
MEeDIA (Robert O. Blanchard ed.,1974). Bennett was managing editor of The Daily Oklahoman, and this
article was adapted from a talk he gave to the American Society of Newspaper Editors on May 4, 1973, in
Washington, D.C.

% Sam J. Ervin, Jr., In Pursuit of a Press Privilege, 11 HARV. J. ON LEGIS. 233, 255 (1973-1974).

%" |d. at 259. Ervin cites a Gallup poll showing 57 percent of those polled supported a press privilege.

% |d. at 270.
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that protection existed in circuits where courts had not recognized a First Amendment-
based privilege.*®

Although scholars for decades also tended to take an either-or approach, focusing
on constitutional law or statutory law in isolation, some have more recently returned to
the idea of seeing constitutional and statutory privileges as interlocking parts of a
whole.’® As one scholar recently put it, “A national reporter’s shield law will protect the
First Amendment.”*°* Another recently has shown that the notion of using statutory law
to bolster the First Amendment permeated hearings held in the U.S. House of
Representatives on the heels of Branzburg. % Jason M. Shepard’s research indicates that
Rep. Robert Kastenmeier, who led the hearings, held deeply felt beliefs about the press’
role in society, worked behind the scenes to support The New York Times in printing the
Pentagon Papers, and vocally supported The Miami Herald in the fight the newspaper
ultimately won in Miami Herald v. Tornillo.*® In trying to negotiate the debate over who
would and would not be covered by a federal statute — and questioning scholar Vincent

104 _ Kastenmeier

Blasi’s assertion that “this is not for amateurs, this is for professionals
seemed self-consciously to steer lawmakers toward constitutional norms expressed by the

Court in Branzburg. “It seems to me,” he said, “we have to be able ... to define what we

% Mark Neubauer, The Newsman’s Privilege After Branzburg: The Case for a Federal Shield Law, 24
UCLA L. REv. 160 (1976-1977).

199 joel G. Weinberg, Supporting the First Amendment: A National Reporter’s Shield Law, 31 SETON HALL
LEGIS. J. 149 (2006).

10114, at 189.

192 jason M. Shepard, After the First Amendment Fails: The Newsmen’s Privilege Hearings of the 1970s,
14 ComM LAW AND PoL’y 373 (Summer 2009).

103 14. at 403-04.

104 1d. at 399.
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are talking about when we talk about freedom of the press and the application of the First
Amendment to the press.”%

State-Level Efforts to Protect Journalists. While attempts to adopt a federal
shield in the 1970s and again in recent years generated abundant scholarly interest,
lawmaking at the state level has never garnered much attention or, until recent decades,
much approval. In the pre-Branzburg era, legal scholars treated protections created by a
growing list of shield laws as “novel privileges” that did not rise to the level of attorney-
client and husband-wife privileges recognized at common law. % While dismissing shield
laws as a dangerous deviation from common law, two scholars working in this early era
at least acknowledged the seriousness of journalists’ claims, writing, “Proponents of
legislation privileging reporters rely on a concept of newspapers as guardians of the pubic
interest with a duty to expose waste and corruption.”*®’

The most important early scholarly treatment of state shield laws was not
undertaken until 1950 in a Virginia Law Review note still cited frequently today.'* The
article created a kind of template for assessing shield laws through textual analysis, and it
compared and contrasted the 12 existing shield laws based on elements such as whether

protection applied in both criminal and civil proceedings, who could waive the privilege,

and whether a journalist must have published an article related to material being sought.

10514, at 385.

106 See, e.g., Lloyd S. Adams, Jr., & Mary Elizabeth Polk, Privileged Communications: Some Recent
Developments, 5 VAND. L. REv. 590 (1951-1952).

07 14d. at 602.

1% Note, The Right of a Newsman to Refrain From Divulging the Sources of His Information, 36 VA. L.
Rev. 61 (1950). Although scholars have frequently cited this article, apparently none has noticed that it was
written by Bowie K. Kuhn, who would go on to become one of the most celebrated commissioners of
National League Baseball in the sport’s history. At the time, Kuhn was in his final year at University of
Virginia Law School and was Associate Decisions Editor of the law journal.

25



Central to the author’s analysis was the question of persons and media protected by these
statutes; he noted that existing statutes almost uniformly covered persons “engaged in” or
“connected with” newspapers and, in a few cases, magazines.'®® While concluding that
these shield laws were unwise and unnecessary, he noted the role that public sentiment
played in their passage: “The only possible remaining purpose of a confidence statute is
to protect the newsman from what is popularly considered to be judicial abuse when he
refuses to violate his code. The public is shocked when a newsman is jailed or fined for
so acting and has demanded through certain of its state legislatures that he be
protected.”**

Scholarly attention to state statutes did not noticeably increase until the Garland-
through-Branzburg period sparked interest in the constitutional realm. Ahead of the
Branzburg decision, well-known First Amendment scholar Vincent Blasi attempted to
quantify the effectiveness of then-existing statutes by conducting survey research in
states with and without such laws.*** The results from nearly 1,000 responses by
journalists in 46 states showed, among other things, that journalists relied on confidential

sources anywhere from 22 to 34 percent of the time,**?

that journalists themselves were
leery of using confidential sources,**® and that only 18 percent of journalists surveyed

ever had been subpoenaed.*** Surprising to Blasi, his survey found that, among

9 1d. at 63-64.

10 . at 83.

11 Vincent Blasi, The Newsman’s Privilege: An Empirical Study, 70 MicH. L. Rev. 229 (1971-1972).
"2 |d. at 247.

"3 1d. at 248.

1 1d. at 260.
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journalists in states with shield laws, only 35 percent knew that the laws existed, 50
percent were not sure, and 14 thought their states did not have shield laws.*® Less than a
year after the study was published, these findings would be used by Justice Byron White
in making the case that lack of a testimonial privilege has not hampered the free flow of
news. !

While the number of state-level shield laws has more than doubled since
Branzburg — from 18" to 39'*® — scholarship on these statutes has been spotty and

parochial. Scholars have focused on the pros and cons of laws in states with shield laws

119 120
d,

including Maryland,™® Michigan,"*® Minnesota,"** New Jersey,'?* Oregon,'** and

Pennsylvania.'* They also have called for legislative action in states without shield laws

15 |d. at 275.
118 Branzburg, 408 U.S. at 694.

Y7 In his opinion for the court, Justice White erroneously reported that there were 17 existing shield laws at
the time, but there were 18. See Branzburg, 408 U.S. at 689 n27.

118 That is 38 states plus the District of Columbia.

9 Bruce L. Bortz & Laurie R. Bortz, Pressing Out the Wrinkles in Maryland’s Shield Law for Journalists,
8 U. BALT. L. REV. 461 (1978-79).

120 Scott A. Mertens, Michigan’s Shield Law: A Free or Fettered Press?, 16 T.M. CoOLEY L. Rev. 511
(1999).

121 Nancy V. Mate, Piercing the Shield: Reporter Privilege in Minnesota Following State v. Turner, 82
MINN. L. REV. 1563 (1998).

122 Robert W. Smith, Newsperson Have Absolute Privilege Under New Jersey Statute Not to Disclose
Editorial Process in Civil Libel Actions, 13 SETON HALL L. Rev. 599 (1982-1983).

123 John R. Bittner, Politics and Information Flow: The Oregon Shield Law, 39 WESTERN SPEECH 51
(1975).

124 Malcolm J. Gross, Subpoenas and Newsrooms: The Impact of Pennsylvania’s New Reporter’s Privilege
and Newly Interpreted Shield Law, 65 PA BAR ASsN. Q. 51 (1994).
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such as Texas,™® Virginia,*® and Utah.*’ So thin is the literature that scholars today
must rely on the work of students to learn about the adoption of statutes in New York'?
and North Carolina.'® The only comprehensive survey of state shield laws that predates
the current debate over a federal shield was done by Laurence B. Alexander and Leah G.
Cooper in 1997, an updating of the textual analysis from 1950 mentioned earlier.”*° At a
time when the World Wide Web was gaining widespread use, they addressed the
difficulty that might be caused by the covered person/covered medium language of then-
existing statutes and noted “it would be premature to conclude that the privilege could not
be extended to include those who are disseminating news in the new environment.”*
No scholar has done more to add to the literature on journalist privilege in general

and shield laws in particular than Anthony L. Fargo. He has studied such state-based

issues as the treatment of nonconfidential information in states with shield laws**? and in

125 Robert T. Sherwin, Source of Protection: The Status of the Reporter’s Privilege in Texas and a Call to
Arms for the State’s Legislators and Journalists, 32 TEx. TECH L. REv. 137 (2000).

126 phillip Randolph Roach, Jr., The Newsman’s Confidential Source Privilege in Virginia, 22 U. RicH. L.
Rev. 377 (1987-1988).

127 Edward L. Carter, Reporter’s Privilege in Utah, 18 BYU J. PuB. L. 163 (2003).

128 Jeffrey Clayton Slagle, The New York State “Shield Law’: Its Legislative History and Judicial
Interpretation (1992) (unpublished master’s thesis, University of North Carolina) (on file with Davis
Library, University of North Carolina).

123 Allison Huntley Stiles, Privilege and Politics: A Legal History of North Carolina’s Journalists” Shield
Law (2000) (unpublished honors essay, University of North Carolina) (on file with Davis Library,
University of North Carolina).

130 See Laurence B. Alexander and Leah G. Cooper, Words That Shield: A Textual Analysis of the
Journalist’s Privilege, 18 NEWSPAPER RESEARCH J. 51 (Winter/Spring 1997).

131 14. at 64.

132 Anthony L. Fargo, The Journalist’s Privilege for Nonconfidential Information in States With Shield
Laws, 4 CoMM. L. & PoL’y 325 (1999).
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states without shield laws;**® he was early to report on concerns about erosion of press
protections during the Bush administration;*** he was quick to update the field in the
wake of the Judith Miller jailing;**® and he has explored little-studied alternatives to a
First Amendment-based privilege.**® When Congress began again to consider a federal
shield law, Fargo supplied a brief overview of the history of the problem, assessed the
various methods that have been tried to solve it, and concluded that a statutory solution
was now necessary.*®” As members of Congress began drafting and debating competing
bills, Fargo urged them to look to the existing body of state shield laws for guidance and
for models.®® “Many states have already dealt with issues likely to arise in debates over
the federal bills, including how to define ‘journalist’,” he noted. After assessing the
strengths and weaknesses of the existing laws, he concluded that defining who should be
covered by a federal shield law “may prove to be the toughest part of the bill to draft.”***
Covered Persons and Covered Media. The debate over who should, and who

should not, be protected by a journalist privilege has been a hallmark of the post-

Branzburg era. In statutory parlance, this is the “covered person/covered medium” issue.

133 Anthony L. Fargo, The Journalist’s Privilege for Nonconfidential Information in States Without Shield
Laws, 7 CoMM. L. & PoL’Y 241 (2002).

134 Anthony L. Fargo, Evidence Mixed on Erosion of Journalists’ Privilege, 24 NEWSPAPER RESEARCH J.
50 (Spring 2003).

135 Anthony L. Fargo, The Year of Leaking Dangerously: Shadowy Sources, Jailed Journalists and the
Uncertain Future of the Federal Journalist’s Privilege, 14 WM. & MARY BILL RTS. J. 1063 (2005-2006).

138 Anthony L. Fargo & Paul McAdoo, Common Law or Shield Law? How Rule 501 Could Solve the
Journalist’s Privilege Problem, 33 WM. MITCHELL L. REV. 1347 (2007).

37 Anthony L. Fargo, The Concerto Without the Sheet Music: Revisiting the Debate Over First Amendment
Protection for Information Gathering, 29 U. ARK. LITTLE Rock L. REv. 43 (2006).

138 See Anthony L. Fargo, Analyzing Federal Shield Law Proposals: What Congress Can Learn From the
States, 11 ComMm. L. & PoL’y 35, 71-2 (2006).

139 1d. at 71.
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Because of Branzburg’s emphasis on freedom of the press as a fundamental personal

140 the case created a distinct

right and the Court’s veneration of the “lonely pamphleteer,
dividing line in the literature: little discussion of this issue among scholars before
Branzburg and a keen interest in it afterward. Almost immediately in the wake of
Branzburg, scholars fretted that a statutory shield law, in place of a First Amendment-
based privilege, would heavily favor the institutional press at the expense of the
alternative press, which had grown in importance during the protest years of the *60s.***
As early as 1978, scholars in Maryland urged legislators there to expand the state’s
historic shield law to include book authors, documentary filmmakers, newsletter writers,

and student journalists.**?

“If the press shield law protects television and radio
employees,” they wrote, “there is no logical reason why it should not also protect these
other bona fide news-gatherers.”*** The issue of how to treat the so-called “non-
traditional journalist” had moved to the center of the legal debate.

Scholars in the 1990s continued to focus on the question of who could invoke a

privilege, not because of shield law debates but because of a string of cases™** in which

Y0Branzburg, 408 U.S. at 706. In one of his strongest arguments against a First Amendment-based

privilege for journalists, Justice White stated:
Sooner or later, it would be necessary to define those categories of newsmen who
qualified for the privilege, a questionable procedure in light of the traditional doctrine
that liberty of the press is the right of the lonely pamphleteer who uses carbon paper or a
mimeograph just as much as of the large metropolitan publisher who utilizes the latest
photocomposition methods.

Id.

YL william S. Hurst, Has Branzburg Buried the Underground Press?, 8 HARV. C.R.-C.L. L. REv. 181
(1973).

142 Bortz, supra note 120.
314, at 481.
144 See, e.g., Shoen v. Shoen, 5 F.3d 1289 (9th Cir. 1993); In re Shain, 978 F.2d 850, 852 (4th Cir. 1992). In

re Madden, 151 F.3d 125 (3d Cir. 1998). The last of these created what became known as the Madden Test,
which stated that someone claiming a First Amendment privilege must show that she 1) is engaged in
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federal courts struggled to apply a First Amendment privilege to non-traditional

145

journalists.”™ Most scholars, extrapolating from Branzburg and its progeny, came to

agree that the medium in which someone worked should be set aside as irrelevant.**°
Instead, scholars theorized, determining who should be a covered person should be based
on evidence of the journalistic process;**’ or process plus evidence of journalistic

148 or process and standards plus evidence of financial gain.**® These

standards;
approaches fall under the short-hand term “functional definitions” of journalists.

As scholarly focus shifted from courts to Congress and efforts to create a federal
shield law, the journalist definition issue remained front and center. Some scholars
argued that the rise of independent online journalists, aka bloggers, drew attention away
from journalists who most needed a testimonial privilege — i.e., those employed by
traditional media outlets.™ Laurence B. Alexander has summed up this argument: “Most

troubling for journalists and others who want to preserve a free press ... is that so many

divergent groups of persons could be called journalists that the protection of the privilege

investigative reporting, 2) is gathering news, and 3) had the intent of disseminating the information at the
start of the news-gathering process. In re Madden, 151 F.3d at 131.

1% See, e.g., Comment, Are Oliver Stone & Tom Clancy Journalists? Determining Who Has Standing to
Claim the Journalist's Privilege, 69 WASH. L. REV. 739 (1994).

146 See Clay Calvert, And You Call Yourself a Journalist? Wrestling With a Definition of “‘Journalist’ in the
Law, 103 Dick. L. REv. 411 (1999).

147 See Linda L. Berger, Shielding the Unmedia: Using the Process of Journalism to Protect the
Journalist’s Privilege in an Infinite Universe of Publication, 39 Hous. L. Rev. 1371 (2003).

1“8 Anne Flanagan, Blogging: A Journal Need Not a Journalist Make, 16 FORDHAM INTELL. PROP. MEDIA
& ENT. L. J. 395 (2006).

149 See Nathan Fennessy, Bringing Bloggers Into the Journalist Privilege Fold, 55 CATH. U. L. REv. 1059
(2006).

150 aurence B. Alexander, Looking Out for the Watchdogs: A Legislative Proposal Limiting the

Newsgathering Privilege to Journalists in the Greatest Need of Protection for Sources and Information, 20
YALE L. & PoL’Y REV. 97 (2002).
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would be dissolved.”**! Other scholars have argued in favor of including bloggers and
non-traditional journalists under the umbrella of a federal shield law using the
“functional” approach described above.'*? Jennifer Elrod has summed up this argument:
“In part, this problem has been addressed by limiting the protection of journalists through
the language ‘regularly engaged in newsgathering,” ” as Elrod would do in her model
shield law and as current proposals for a federal statutory shield law would do.**
While many scholars have attributed the evolution of the journalist-definition

issue to developments in federal courts™

— most notably in the von Bulow case of
1987"° — others have taken care to note that experiments in expanding the journalist
definition were pioneered by legislators drafting state-level shield laws in the 1970s.**°
The most thorough analysis of this area of the journalist-privilege literature was done by
Mary-Rose Papandrea, prompted by the rise of so-called “citizen journalism” and its
awkward place in the federal shield law debate." By examining how the journalist-

definition question had been addressed in constitutional, statutory, and scholarly realms,

she concluded that the trajectory unmistakably points to the broadest of definitions. “Let

L d. at 101.
152 |_eslie Siegel, Trampling on the Fourth Estate: The Need for a Federal Reporter Shield Law Providing
Absolute Protection Against Compelled Disclosure of News Sources and Information, 67 OH. ST. L. J. 469,
515 (2006) (arguing that a shield law “would apply to a blogger whose ... ‘sole purpose’ is the
dissemination of news with the “sole intent’ of passing along that news to the general public”).
153 See Free Flow Information Act of 2007, H.R. 2102, 110th Cong., 1st sess. (2007), at §4(2).
>4 See, e.g., Calvert supra note 147.
155 von Bulow v. von Bulow, 811 F.2d 136 (2d Cir. 1987) (creating what later became known as the von
Bulow Test, which states that a person seeking the privilege must have had the intention of disseminating
news and information to the public at the start of the information-gathering process).
156 See, e.g., Fargo supra note 139.
57 Mary-Rose Papandrea, Citizen Journalism and the Reporter’s Privilege, 91 MINN. L.R. 515 (2007).

Id. at 584.
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everyone who disseminates information to the public have a presumptive qualified right
to refuse to testify in any judicial or administrative proceeding concerning the identity of
their sources and any other published or unpublished information they have gathered,
received or processed.”**® The breadth of the definition would be tempered by the fact
that the privilege would be qualified by employing some version the three-part test from
Justice Stewart’s dissent in Branzburg.'*® Despite recent attempts to narrow the language
to cover only those associated with mainstream news organizations, the shield law
currently being weighed by Congress comes close to matching Papandrea’s
recommendations.*®

Holes in the History. The greatest challenge facing scholars researching
journalist privilege today is the absence of a comprehensive history of the subject. One
must glean pieces of the history from a patchwork of sources, such as the articles by
Steigleman,™®* Kuhn,'®? and D’ Alemberte'®® mentioned earlier. Moreover, there was a
noticeable turn away from history in favor of court-focused doctrinal analysis after

Branzburg, a scholarly preference that has continued to this day.'** Contemporary

18 |d. at 584.

159 |d

180 Cristina Abello, Obama Administration Publicly Endorses Shield Bill, NEws RELEASE, REPORTER’S
COMMITTEE FOR FREEDOM OF THE PRESS, Nov. 5, 2009, http://www.rcfp.org/newsitems/
index.php?op=cat&cat=3 (reporting that language in the bill that had limited protection to paid employees
of traditional media outlets was removed).

161 Steigleman, supra note 70.

162 Note, supra note 69.

163 D’ Alemberte, supra note 81.

184 David Anderson’s most recent article, which bills itself as a reconsideration of the issue of confidential

sources, focuses squarely on federal court-made law from Garland v. Torre to the present. See David A.
Anderson, Confidential Sources Reconsidered, 61 FLA. L. REv. 883 (2009).
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scholars such as Fargo have sometimes taken the time to trace the pre-Branzburg history,
to add context to current debates;'®> most have given a quick nod to history, using mostly
secondary sources, before fast-forwarding to contemporary issues.'®® One problem with
this lack of ongoing historical research is the perpetuation of small mistakes in the
narrative, such as wrongly attributing Maryland’s 1896 shield law to the jailing of
Baltimore Sun reporter John T. Morris in 1886."%"

A more pressing problem with this lack of historical research is that potentially
revealing events have been glossed over or ignored. For example, David Gordon
published a single article adapted from his doctoral dissertation on the passage of the
nation’s first state shield law, and the subject has not been revisited since.'®® Gordon’s

well-researched article is important in several respects: It made clear that the John T.

Morris affair was related to, but not the immediate impetus for, passage of the shield law

a decade later;'® it illuminated the role of journalists in pressing for the legislation;'" it
showed public support for journalists such as Morris;'"* and it showed that, even in this
early stage in shield-law history, journalists were propounding arguments that scholars

today would recognize as the checking function of the press and the public’s right to

165 See Fargo, supra note 138 at 44-52

166 See, e.g., Papandrea, supra note 158 at 534.

187 This commonly received notion is probably most attributable to the Virginia Law Review article, supra
note 69, which makes this claim prominently in its opening section. According to one database, Hein

Online, this article has been cited by more than 50 subsequent articles.

1% David Gordon, The 1896 Maryland Shield Law: The American Roots of Evidentiary Privilege for
Newsmen, JOURNALISM MONOGRAPHS, No. 22 (Feb. 1972).

169 1. at 10.
17019, at 37-39.

171 4. at 20.
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know.*"? Oddly, Gordon treated the whole affair as a local matter, peculiar to Maryland,
without considering the fact that a national controversy over confidential sources, the trial
of John S. Shriver, was unfolding at the same time in Washington, D.C., and that Shriver
was from one of the most prominent families in Maryland.*"

Other obvious topics of interest have been neglected. One would think that, with
Congress debating a federal shield law off and on for the last 80 years, there would be a
well-developed record of the first attempt to pass such a law, in 1929. Yet that important
event has remained but a footnote in the literature, and often an incorrect footnote at
that.'™ Some of the pre-Branzburg scholars briefly recounted the events surrounding
submission of that first shield-law bill,*” but the story has remained largely untold

outside of journalism textbooks.'"

172 1d. at 14 (quoting a court filing on behalf of John T. Morris, which stated in part, “The public assuredly

has a deep concern in all occurrences affecting the integrity of public officers, and recent trials in the city of
New York have shown that publicity given to details in a far more specific form than in the article
complained of is an important aid to the administration of justice.”).

173 See Digest of Decisions and Precedents of the Senate and House of Representatives,

for the Senate Special Committee to Investigate Attempts at Bribery, etc., GOVERNMENT PRINTING OFFICE
(Henry H. Smith ed., 1894) (reporting on the contempt citations against John S. Shriver and others in
relation to the so-called Sugar Tariff Scandal). See also Unsigned, John S. Shriver’s Trial, Newspaper
Correspondent’s Case Goes on in Washington, N.Y. TIMES, June 17, 1897, at A4 (reporting that the three-
year controversy stemming from Shriver’s reporting on bribes to members of Congress was going to trial).

174 The fact that Capper introduced the first shield law bill into Congress has been noted frequently by legal
scholars, but usually in a footnote and without explanation. The most noteworthy example of this — because
it has been the source of erroneous footnotes ever since — is the frequently cited article that Sen. Sam Ervin
wrote after he led an unsuccessful attempt to pass a shield law in the 1970s. See supra note 97 at 241.
Footnote 23 states that Capper introduced S. 2175 on Oct. 30, 1929, but that is wrong. That bill was
actually Capper’s second, introduced on Nov. 20. The first bill was S. 2110, introduced in the Senate on
Nov. 14. The date Oct. 30 refers to the legislative day recorded in the Senate record, which is the same for
both because that “legislative day” stretched for the whole of the special session, from gavel to gavel. See
71 CoNG. REC. 5832 (1929). Many legal scholars have duplicated that slightly wrong information. See, e.g.,
Siegel, supra note 153 at 507.

17 See, e.g., Steigleman, supra note 70 at 234.
176 perhaps the fullest account of these events, running about two pages, was included in a journalism text

book, so scholars have no citations to lead them to further resources. See Curtis D. MacDougall,
NEWSROOM PROBLEMS AND PoLICIES 320 (1949).

35



Two of the most valuable pieces of historical research, one old and one new, have
gone unpublished. Gordon devoted his doctoral dissertation to journalist privilege in
1970, on the eve of Branzburg, and produced one of the most extensive records to date of
early cases and early shield-law efforts.*”” Nearly alone among scholars, Gordon
compiled a trove of unreported cases alongside the familiar reported ones’ — cases that
today would remain hidden to scholars using computer databases such as Westlaw.
Another key strength of his work was that he did not view court cases in isolation; he
developed the history of state shield laws alongside court-made law to illuminate the
relationship between the two.*”® In the end, he concluded that successive battles between
press and bar had swayed attitudes in favor of recognizing a testimonial privilege, even
among many in the legal community. “Increasingly,” he wrote, “the old inflexible
position of the Law, in opposition to newsman’s privilege, has been questioned by
thoughtful observers who recognize that changing conditions require more than the same
old common law answers.”*®
More recently, Robert Spellman has returned to a string of 19th-century cases that

might be familiar to media-law scholars, such as the Nugent case of 1848, and has added

new research to illuminate their importance.®* By examining these dozen cases together,

" David Gordon, Protection of News Sources: The History and Legal Status of the Newsman’s Privilege
(1971) (unpublished Ph.D. dissertation, University of Wisconsin) (on file with Davis Library, University of
North Carolina).

18 |d. at 527.

179 |d. at 566.

'8 |d. at 855-56.

181 Robert Spellman, Defying the Law in the 19th Century: Journalistic Culture and the Source Protection

Privilege (paper presented at the annual meeting of the International Communication Association, New
Orleans, La., May 27, 2004) (on file with this author).
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Spellman has highlighted the fact that journalist-privilege controversies that rose into the
headlines and sparked national debate, starting in 1800, invariably involved clashes
between Congress and the Washington press corps.*®? Reporting on corruption and
bribery was usually at the root of these controversies, and Congress only exacerbated its
conflict with the press by flexing its muscle with passage of a law designed specifically
to punish the press, the Contempt Act of 1857.% Spellman has shown that, by century’s
end, Washington journalists’ determination to protect confidential sources had hardened
into an ethical canon, long before protecting sources was added to the Society of
Professional Journalists’ Code of Ethics in the 1930s and long before a journalist
privilege had achieved widespread recognition in the law.'**

There does seem to be growing interest among some media-law scholars in using
the tools of the historian to shed new light on familiar cases and events of the past. The
debates in the U.S. House of Representatives on the heels of Branzburg had never been
studied until the Shepard study referenced above.'® Stephen Bates has recently revisited
the original First Amendment privilege case, Garland v. Torre, to bring to light the
clashing personalities involved and infighting among journalists themselves over the
desirability of a legally recognized privilege.'® It might surprise press advocates today to

learn, as Bates has shown, that the American Newspaper Publishers Association and the

182 1d. at 4-8.

183 1d. at 12-15. See Act of Jan. 24, 1857, 11 Stat. 155; now codified at 2 U.S.C. §192 (making contempt of
Congress a criminal offense).

18 |d. at 35-40.
185 Shepard, supra note 103.

186 See Bates, supra note 62 at 28.
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American Newspaper Guild attacked rather than supported reporter Marie Torre during
her landmark legal battle.*®” Fellow journalists said that she was “irresponsible,”
“unscrupulous,” “scrounging in the gutter,” and a liar.*®

In a similar vein, Eric Easton has returned to Branzburg itself to shed new light on
the actions and motives of the litigants in that historic case.'®® By delving into the record
beyond court filings and judicial pronouncements, and by interviewing reporter Earl
Caldwell himself, Easton has shown that the press’ defeat in Branzburg and its
subsequent failure to secure a statutory shield law from Congress was largely its own
fault."®® The New York Times’ lack of support for Caldwell and its adamant opposition to
appealing his initial loss in court cast a pall of discord early on.*** However, Easton has
shown, the case was vigorously “pursued by mainstream media organizations as part of a
continuing effort to shape the First Amendment doctrine under which journalists practice
their craft.”'%? By recasting Branzburg in this way — not as a singular event but as a
chapter in an ongoing struggle between press and bar — Easton provided a vivid example

of how non-judicial actors participate in shaping the law, including constitutional law.**?

187 1d. at 30.
188 1d. at 30-31.

189 Eric Easton, A House Divided: Earl Caldwell, the New York Times, and the Quest for a Testimonial
Privilege, Forthcoming, UTAH L. Rev. (2009), available at http://ssrn.com/abstract=1368750 (last visited
Nov. 30, 2009).

190 1d. at 40-51.
¥11d at 9.

2 d. at 3.
193 |d. at 52-54. Easton does not use the term non-judicial precedent, but he recounts how lawyers and amici
for Earl Caldwell repeated pointed to the Department of Justice’s recently adopted rules for subpoenaing
journalists as a non-judicial precedent that should sway the Court. Constitutional law scholar Alexander
Bickel said in his amicus brief that the DOJ rules “evince most authoritatively a

developing consensus of what the law should be.” Id. at 37.
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A Dearth of Theory. If the state of historical research in the area of journalist
privilege could be said to be sketchy but improving, the same could be said for theoretical
work on this topic in recent years. Although the renewed drive for a federal shield law
has inspired a welcome burst in scholarly activity, recent articles largely recapitulate
theoretical grounds for a First Amendment privilege and public-policy arguments for a
statutory privilege surveyed by Branzburg-era advocates and scholars such as James
Goodale™* and Carl C. Monk:'*® Freedom of the press requires freedom from
government interference in newsgathering, and the public’s right to know requires a free

1196
S

flow of information. Alexander Meiklejohn self-government theory and Vincent

Blasi’s checking theory™®’

thread through the literature. Blasi’s famous thesis, grounding
the press’ role as a check on government in the First Amendment, could in fact be seen as
a scholarly refutation of Branzburg and its assertion that the press clause is merely part of
the speech clause and belongs to everyone, not just those with the means to publish. Not
all media scholars agreed with Blasi’s approach, even at the time. Journalism historian
Margaret A. Blanchard, for one, sided with the Court’s approach and chided journalists

for reacting out of emotion to the decision as though it were a personal defeat.'*®

194 Goodale, supra note 19.

195 Carl C. Monk, Evidentiary Privilege for Journalists’ Sources: Theory and Statutory Protection, 51 Mo.
L. Rev. 1 (1986).

19 ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-GOVERNMENT (1948).

97 Vincent Blasi, The Checking Value in First Amendment Theory, 1977 AM. B. FOUND. RES. J. 521
(1977).

198 Margaret A. Blanchard, The Institutional Press and Its First Amendment Privileges, 1978 Sup. CT. REV.
225 (1978).
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Journalist-scholar Anthony Lewis argued against a First Amendment privilege as
ahistorical: The “press” of the First Amendment didn’t mean journalism institutions.**®
In recent years, writing on the issue has been largely descriptive of the problem
and the writer’s preferred solution. To take one random example, Leslie Siegel’s
frequently cited 2006 article for the Ohio State Law Journal is thorough scholarship that
surveys the history of the problem and makes a convincing case in support of a federal
shield law.?®® However, her conclusion after 55 pages is purely pragmatic: “Because the
Supreme Court seems unwilling to revisit the issue of a journalistic privilege, only
Congress can put a stop to the steady stream of reporter subpoenas.”?®* She and many
others do not theorize a role for statutory law as anything other than a Plan B to Supreme
Court recognition of a privilege. Even scholars who have trained their attention on the
seemingly new issue of what to do about the Internet merely echo earlier articles
prompted by the arrival of radio and television.? The key point was made elegantly
enough as early as 1993: “In those areas in which the electronic press resembles the
institutional press, it should be treated as the institutional press.”?*

More interesting are scholarly arguments that suggest a special role for statutory

law or even a preference for shield laws based on the First Amendment.?® Fargo began

199 Anthony Lewis, A Preferred Position for Journalism, 7 HOFSTRA L. REV. 595 (1978-1979).

20 gee Siegel, supra note 153,

20 |d. at 524.

202 gee, e.g., Note, Protecting the New Media: Application of the Journalist’s Privilege to Bloggers, 120
HARV. L. REV. 996 (2007) (calling for a federal shield law to treat bloggers like print journalists); compare

Lorensen, supra note 75 (calling for state shield laws to treat radio and television like print journalism).

%% Tung Yin, Post-Modern Printing Presses: Extending Freedom of the Press to Protect Electronic
Information Services, 8 HIGH TECH. L. J. 311, 332 (1993).

24 gee, e.g., Fargo supra note 139.
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his call for a federal shield law in 2006 with a lengthy discussion of the history of the
First Amendment, starting in the Colonial Era, and continued with a thorough survey of
the key speech and press theories that emerged in the 20" Century. He then dissected the
First Amendment jurisprudence of the Supreme Court and lower federal courts and
lamented what he saw as a disconnect between the courts’ narrow interpretation of press
rights and the public’s belief in broad protection for the press. “If this situation seems to
us to be at odds with founding principles,” he wrote, “what can we do to correct the
problem?” His answer would be a federal shield law to “correct” the courts” wrongly
narrow interpretation. He acknowledged the unease some journalists might have in
securing a privilege through the political process, but he concluded with the question:
“Why should the press — and the public it is supposed to inform — not benefit from it?”
Without putting it in exactly these words, Fargo has suggested that passage of a federal
shield would represent popular participation in interpretation of the First Amendment and
a way of overruling judicial actors.

Constitutional-law scholar Eric M. Freedman has gone so far as to argue that a
federal statute can better protect First Amendment values than a court-created First
Amendment privilege.?® “Any qualified reportorial privilege which depends on judicial
balancing of the importance of disclosure in individual cases is inherently structurally
defective,” he has written, because it creates a “biased framework” akin to setting a
“tempting dessert” on the table before a hungry diner, the judge.’®® Freedman’s solution

would be an absolute privilege created by statute so that a journalist’s decision to reveal

205 Eric M. Freedman, Reconstituting Journalists’ Privilege, 29 CARDOZO L. REv. 1381 (2007-2008).

2001, at 1388.
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or not reveal confidential sources and information would be hers and hers alone; it would
not be up to any governmental actor.”®’ This would mirror other First Amendment values
the Court has articulated: “Under the First Amendment, decisions on what should or
should not be published are left to the independent judgment of the press even though
elected officials believe themselves to have sounder views.”?*

William E. Lee has similarly argued for a federal shield law to advance First
Amendment values, but unlike Freedman, he would urge journalists to emphasize their
special role in society.?®® On his reading of Branzburg, the journalist-definition issue was
of paramount importance, all other arguments marginal. The debate on display in the
majority opinion by Justice White and dissenting opinion by Justice Stewart was
“theoretical, not just rhetorical,” Lee has written, for they were debating the role of the
journalist in society, which to Lee is the nub of the journalist-privilege issue.”° White
saw no special role for the press’ speech that transcended the importance of any other
form of speech, while Stewart argued that the press played a unique role in facilitating a
free flow of information to the public.?** Because White prevailed, the Court preserved
its long-held position that the Press Clause of the First Amendment is a subsidiary part of
the Speech Clause. To maintain that doctrine, however, the Court had to reject the idea of

defining a journalist for the sake of a privilege. “Because freedom of the press is a

‘fundamental personal right,” it is difficult to exclude any citizen from the class of

207 |d. at 1393.

208 Id

29| ee, supra note 15.
219 1d. at 646.

21 1d. at 647
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journalists,” Lee observed. “Thus, rather than create a First Amendment-based privilege
for everyone, the Court chose to deny the existence of a privilege for anyone.”*2

Lee’s solution would be a statutory privilege that takes the decision of who should
and should not be allowed to invoke a testimonial privilege away from judges. “These are
precisely the broad social issues legislatures commonly examine and resolve,” Lee noted,
echoing Justice White’s reasoning in Branzburg. In the next breath, however, Lee urged
that the definition of “journalist” for the sake of a federal shield law should reflect the
First Amendment norms articulated in Branzburg: “Justice White was concerned that a
judicially-created reporter’s privilege would be under-inclusive and that any distinctions,
say between a professional journalist and the lonely pamphleteer, would be arbitrary and
content discriminatory.”?** Congress could exclude bloggers from a federal shield law,
Lee acknowledged, but a narrow journalist definition would hamper the development of
new forms of journalism. Instead, Lee pointed to the Privacy Protection Act of 1980 as a
model of statutory language that would protect any person disseminating information to
the public.?** Thus, a similarly worded shield law would embody the First Amendment
principles Justice White articulated.

Cathy Packer, in advancing the only truly new theory to emerge in recent years,

has made similar claims about Congress’ ability to imbue statutory law with

constitutional norms.?*® Packer has adopted the metaphor of “social architecture” from

212 1d. at 647-48.

23 1d. at 676

24 |d. at 684. See also 42 U.S.C. 2000aa (defining protected persons as “a person reasonably believed to

have a purpose to disseminate to the public a newspaper, book, broadcast, or other similar form of public
communication™).

215 packer, supra note 16.
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privacy-law scholar Daniel Solove to illuminate the subtext of political discourse as
Congress has debated a federal shield law over the last three years. Social architecture,
she has written, stands for the proposition that power is distributed among institutions,
groups and individuals in society and that the law creates a framework to determine how
that power is distributed.?*® Lawmakers’ primary goals in constructing or adjusting social
architecture are 1) to create an ordered society while preserving individual liberty and 2)
to constrain government power and keep the government accountable to the people.?’
“In the context of the proposed federal shield law,” she has written, “this social
architecture analysis focuses on the proper distribution of power among the U.S.
Department of Justice, Congress, and the media, and what a proposed federal shield law
might contribute to — or subtract from — that optimal distribution of power.”*

Packer has used this “social architecture” lens to systematically analyze distinct
aspects of the shield law debate — separation of powers, executive branch power to fight
terrorism, media power to scrutinize government, and so on. However, she has grounded
this seemingly new approach in traditional constitutional concerns: the Framers’
objectives in drafting the Constitution, the goal of three co-equal branches of
government, the extent of protection intended by the First Amendment.*® She also has

acknowledged a role for Congress in interpreting the founding texts: “Neither the First

Amendment itself nor the historical record concerning its adoption ... delineates a social

216 1d. at 396-97.

217 |d. at 397, quoting Daniel J. Solove, Digital Dossiers and the Dissipation of Fourth Amendment
Privacy, 75 CAL. L. Rev. 1083, 1087 (2002).

218 1d. at 399.

219 1d. at 399-403.
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architecture that is sufficiently well developed to answer all the modern questions about
media rights and government power. Therefore, the courts and Congress often have had
to fill in the lines between the broad strokes set down by the Framers.”?%°
The implications of Packer’s approach would include heightening lawmakers’

awareness of the self-interested motives of parties both advocating and opposing a shield
law.?** Altering the current social architecture can seem like a zero-sum game for those
who perceive a threatened loss of power, so acknowledging that dynamic at work in the
debate could help lawmakers distinguish between genuine policy concerns and rhetorical

222 Ahove all, Packer has written,

strategies designed merely to win the argument.
Congress must not let power politics distract it from using the tools of lawmaking to
construct or adjust a social architecture in line with the broad framework Madison left in
the First Amendment. “The Framers,” she wrote, “have given Congress ample guidance
for the lawmaking task it faces today.”??* Although Packer would not consider her article
to be legal history, the framework she used to analyze the most recent Congressional
debate over a federal shield law could be applied to milestone events in the story of
journalist privilege stretching back to the jailing of John Peter Zenger.??*

Conclusions. Scholarly writing on the journalist-privilege issue remains as

fractious as the patchwork of laws that have developed over the last 113 years in the

absence of clear guidance from either Congress or the U.S. Supreme Court. Scholars have

#20|d. at 403.

221 |d. at 436-39.

222 |d

2 1d. at 439.

224 See JAMES ALEXANDER, A BRIEF NARRATIVE OF THE CASE AND TRIAL OF JOHN PETER ZENGER (Paul

Finkelman ed., 1997) (1736).
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tried to account for and stay abreast of developments at the state and federal levels, in
constitutional law and statutory law, in common law and administrative law. One is left
with a series of glimpses.

Legal writing in the early decades was shaped by the parochial concerns of law
school professors and legal practitioners. Their single lens for viewing the issue was the
common law as they understood it: A testimonial privilege did not exist. Legal writing
became more probing and innovative as the journalist-privilege issue moved into the
constitutional realm. Once Garland v. Torre hinted at the possibility of a First
Amendment-based privilege, scholars began to theorize rationales based on, among other
theories, the role of the press in a democratic society, the press as a check on government
power, and the press as a conduit for the free flow of information to the public. Perhaps
because of the hortatory power of these arguments, scholars from Branzburg to the
present have formed a noticeable consensus in favor of a journalist privilege, even if
courts remain divided.

Scholars have written preponderantly about the First Amendment dimension of
the issue, with much less attention paid to the statutory realm. Writing in that realm has
naturally focused on intermittent attempts to pass a federal shield law, with much less
attention paid to the body of law that has accrued at the state level.

Historical research that might add valuable context to current debates remains
spotty. The quality of historical scholarship is noticeably higher in the pre-Branzburg
decades; scholars turned decisively toward court-centered doctrinal analysis once the

issue was constitutionalized. That has begun to change as a handful of scholars have

46



recently begun to add research to the literature that challenges conventional
understanding of well-known cases and controversies.

A recurring theme that emerges in literature almost from the beginning is the
debate over who should and should not be protected by a legally recognized journalist
privilege. Although it might seem like a debate sparked by the rise of the Internet as a
medium for journalism, similar debates occurred with the arrival of radio and television.
In fact, the debate started as early as 1929, with the question of whether shield laws
should cover only newspapers or magazines as well.

Most noticeably absent from the literature is material that would shed light on the
development of shield laws at the state level. The little scholarship there is hints at the
role that journalists, press advocates, and the public have played in helping to shape the
direction of the law. Of particular interest is the way in which these non-judicial actors
developed and rehearsed what were essentially First Amendment arguments in favor of a
journalist privilege long before those arguments became part of judicial discourse.

Theorizing about the journalist-privilege issue has remained fairly static since the
Branzburg era. Traditional First Amendment theories about the checking function of the
press and the public’s right to know are most frequently invoked. More recently, scholars
have begun to explore the journalist-privilege issue as an intersection of constitutional
and statutory law, marshalling First Amendment claims to support legislature-made law.
These melded approaches suggest interesting ways in which scholars could bridge the
divide separating constitutional law and statutory law. They also suggest ways in which

the pre-Branzburg and post-Branzburg histories, long cleaved, could be made whole.
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Of particular interest to this study are recent articles by Fargo, characterizing
statutory shield laws as a way to respond to First Amendment interpretation in the courts;
by Freedman, characterizing statutory law as a way to take interpretation away from
judges and put it in the hands of the people through their representatives; by Lee,
characterizing the journalist-privilege issue as an ongoing discussion about the
journalist’s role in society; and by Packer, characterizing shield law debates as
negotiations over how much power should be assigned to the press. All of these scholars
advocate statutory shield laws, but they do so based on constitutional grounds. All of
them agree, in essence, that statutory shield laws can advance First Amendment norms
and values, whether those norms and values are espoused by the courts or not. All of
these lenses could be used to see the journalist-privilege issue, past and present, in a new
light and to see statutory law in an elevated role: not merely as a second-best work-
around, but as a valuable outlet for the people to express what their Constitution means to

them. That is the kind of lens this dissertation has adopted.

RESEARCH QUESTIONS

RQ1: How did non-judicial actors shape the debate over journalist privilege?
What rationales for a testimonial privilege did they articulate, and how, if at all, did those
rationales change over time?

RQ2: How have judicial actors responded to non-judicial precedents? How, if at
all, did the influence of non-judicial precedents change over time?

RQ3: How have non-judicial actors responded to judicial decisions? How, if at

all, did the influence of judicial precedents change over time?

48



RQ4: What do these research findings suggest about the robustness of
contemporary theories of “legislative constitutionalism” and *“non-judicial precedents”
advanced by scholars Post, Siegel, and Gerhardt? More specifically, how, if at all, can
those theories help predict the future direction of the journalist-privilege issue? What, if
anything, can this study show about the relationship between court-made law and

legislature-made law in a constitutional culture such as ours?

METHODOLOGY

This dissertation has employed a multi-disciplinary approach blending historical
research, textual analysis, and case analysis. It does not claim to present a complete
history of the journalist privilege debate, but it is organized chronologically to trace how
the debate in statutory and constitutional realms evolved over time and to examine how
First Amendment values might have driven debate in both legal realms. Rather than a
continuous historical narrative, chapters focus on seminal moments and turning points in
the debate. These include creation of the first state-level shield law, first attempts to adopt
a federal shield law, and first attempts to argue for a First Amendment-based privilege.

The tools of the historian are used in chapters that flesh out the roles of non-
judicial actors, such as journalists, press advocates, and legislators. Research in this vein
has uncovered unexpected events in a little-remarked year in journalist privilege history,
1929, when the first attempts were made to adopt a federal shield law.?*® A striking

feature of the discussion in that year was the use of rhetoric that tracks closely to

225 Dean C. Smith, Journalist Privilege in 1929: Sen. Arthur Capper and the Start of the Shield Law
Movement in America (unpublished conference paper presented Aug. 7, 2009, Association for Education in
Journalism and Mass Communication, Boston, Mass.) (on file with the author).
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Meiklejohn’s self-government rationale and Blasi’s checking-function rationale, press
theories not fleshed out until decades after this early skirmish. Research also indicates
that creation of the nation’s first state-level shield law, in Maryland in 1896, has been
long misconstrued as a local reaction to a local event, the jailing of John T. Morris.?*® On
the contrary, legislators in Maryland were reacting to a national scandal in Washington
that involved the threatened jailing of a prominent journalist from Baltimore*”’ — a
national news event that sparked a nationwide lobbying campaign that led to shield-law
bills in several states and talk of a federal shield law in Washington. A fresh look at early
events such as these suggests that non-judicial actors, including journalists themselves,
were beginning to articulate First Amendment justifications for a journalist privilege long
before the argument was ever made in a court of law.??® Sources for this research have
included reports in the popular press and trade press, Congressional and state legislative
reports, court filings, and archival material.

Textual analysis is used in two distinct ways: At times, the analysis focuses on the
language of adopted statutes, as well as proposed statutes, to track the evolution in

thinking on the journalist-privilege issue and the emergence of trends in lawmaking;

226 gee, e.g., The Reporter’s Privilege Compendium: An Introduction, REPORTER’S COMMITTEE FOR
FREEDOM OF THE PRESS, available at http://www.rcfp.org/privilege/item.php?pg=intro (last visited Dec. 30,
2009). David Gordon was perhaps the first scholar to note that the jailing of John T. Morris could not have
been the immediate impetus for the Maryland shield law because the Morris incident happened 10 years
earlier. See Gordon, supra note 178.

227 See, e.g., War on the Correspondents: Senator Gray’s Committee Has Its Way in Senate, The
Newspaper Writers Who Refused to Betray Confidence in Danger of Criminal Indictment, N.Y. TIMES,
May 30, 1894, at A8 (detailing the start of a three-year legal struggle in which the Senate tried to force
reporter John S. Shriver to reveal his sources for stories about alleged bribery in Washington, an incident
that became known as the Sugar Tariff Scandal). See also Trial of John S. Shriver: Another Recusant
Witness of the Sugar Investigation in Court Before Judge Bradley, N.Y. TIMES, June 16, 1897, at A4
(reporting on the long-awaited trial of reporter Shriver, in which the judge dismissed all charges and
declined to force Shriver to testify).

228 Garland v. Torre, 259 F.2d 545 (2d Cir. 1958).
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other times, the analysis focuses on the rhetoric of debate as state legislators and
members of Congress have weighed shield law proposals. The research shows, among
other things, that the evolution of statutory language tracks closely to events in a given
era, developments in legal scholarship, the emergence of new technologies, and reactions
to adverse court opinions.?® A small, but humorous, example was the way that some
post-Branzburg shield laws expressly extended protection to pamphleteers.?*° Previous
research by Packer, discussed earlier, provides an example of how a close reading of a
Congressional debate can reveal much about the motives and aspirations of non-judicial
actors, or at least the way they portray their motives and aspirations, while staking out
positions on the issue.”® This study employs a similar technique to gauge the presence
and uses of First Amendment rhetoric by non-judicial actors — a key marker of
“legislative constitutionalism,” or the theory that statutory law can protect and advance
constitutional norms. The research indicates that as early as 1936, in Congress’ first
hearing on the privilege issue, First Amendment rhetoric was in abundance.?

Case analysis comes to the fore in some chapters, but in a way that deviates
slightly from traditional doctrinal analysis. Because legislative constitutionalism
envisions judicial and non-judicial actors conducting an ersatz dialogue over time, dicta

will be as important to this study as final holdings. How did judges answer the claims of

229 smith, supra note 11 (describing the evolution of statutory language in light of new technology and as a
reaction to Branzburg).

230 The reference is to Justice White’s oft-quoted nod to “the lonely pamphleteer.” See Branzburg, 408 U.S.
at 703.

231 packer, supra note 16.
%2 prohibiting Revelations of Confidential Communications Made to Editors, News Reporters,

Correspondents, Journalists, and Publishers: Hearing on H.R. 10381 Before the H. Comm. on the
Judiciary, 74th Cong., 2nd Sess. (1936) (unpublished hearings).
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non-judicial actors? How did they account, if at all, for the number of state shield laws
accumulating on the books? Did non-judicial precedents exert any hortatory power at all?
The research shows that judges in early First Amendment cases, including Branzburg,
had to resort to discussion of non-judicial materials, including legal scholarship, in the
absence judicial precedents to cite.?** As legal scholars turned from hostile to generally
supportive of the idea of a qualified privilege for journalists, their work was used to
support recognizing a qualified privilege in federal circuits that did so in the years after
Branzburg. Tracing rhetoric from the non-judicial realm into the judicial realm helps
illuminate the thought processes of judges, especially when viewed over a period as long
as the history of journalist privilege.

Finally, because the author agrees with William Lee’s assertion that the question
of who should be covered by a journalist privilege has been the centrally important

question throughout decades of debate,?**

the study uses this question as a unifying
thread. The issue flared up as early as 1929, with the first failed attempt to adopt a federal
shield law,*®® and it has been a serious stumbling block in recent debates over a federal
law.?*® Nearly every chapter includes at least a brief discussion of this issue, and later

chapters zero in on the journalist-definition as a focal point for debate over how the First

Amendment should be interpreted, both in court decisions and in statutory shield laws. If

2% Dean C. Smith, Statutory Shield Law in Constitutional Orbits: The Rise of the Covered Person Issue
(unpublished conference paper presented Aug. 7, 2009, Association for Education in Journalism and Mass
Communication, Boston, Mass.) (on file with the author).

2% |_ee, supra note 15.

2% Smith, supra note 226.

2% Ansley Schrimpf, Senators Announce Compromise on Federal Shield Bill, NEws RELEASE, REPORTER’S

COMMITTEE FOR FREEDOM OF THE PRESS, Oct. 30, 2009, http://www.rcfp.org/newsitems/
index.php?i=11091.
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there is a close nexus between the evolution of statutory and constitutional law in a First
Amendment-implicated area such as press rights — as “legislative constitutionalism”
would suggest — then the covered-person issue should track closely in both realms over

time. This goes to the heart of this study: It supports that nexus.

LIMITATIONS

While media-law scholars could greatly benefit from a complete chronological
history of the development of statutory shield laws in America, that task is far beyond the
scope of this dissertation. Rather, each chapter focuses on a signal event as a snapshot
that captures the state of the debate at a certain moment in time.

One of the difficulties in writing about state-level statutory law is the lack of
legislative histories, especially in the early decades of the 20™ century. Accounts in the
popular and trade press must play a key role in sketching out debates in the legislatures
and positions on the issue taken by legislators. Scholarly literature on state shield laws is
scant, but some published articles provide insights into attitudes at the time various
statutes were debated. Similarly, because some of the early court battles were unreported
cases, this study frequently relies on accounts from the popular and trade presses. To try
to avoid speculating about the motives of state legislators, textual analysis of shield laws
emphasizes neutral observations of what the statutes actually say, the language that was

actually adopted, as the clearest indication of what statute-drafters intended.
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CHAPTER 11
JOURNALIST PRIVILEGE IN THE 1890s:
THE REAL STORY OF THE NATION’S FIRST SHIELD LAW
Legal historian Robert Gordon once said of 19th-century legal historiography,
which focused narrowly on court decisions, it was “like listening to one side of a
telephone conversation, with all its tantalizing ambiguities about what the other side is

saying.™

Throughout the 20th century, legal historians broadened their focus to add
richer and richer context to key developments — to explain law’s role in society, to
challenge law’s autonomy, and to illuminate connections between law, culture, and
politics.? Although history long had been viewed in the academy as a low priority for

lawyers in training, it gained special prominence in the 1970s with the rise of Critical

Legal Studies, which relied heavily on history to theorize law as a mechanism of social

! Robert W. Gordon, Recent Trends in Legal Historiography, 69 LAW LIBR. J. 462, 465 (1976). He

predicted:
[T]he older sort of doctrinal history ... is probably on its way out. ... [T]he newer
(methods) are likely to emphasize similarities and connections — to compare courts to
other means of dispute resolution and norm creation, to study legislative as well as
judicial reasoning, to compare legal with other social sanctions, lawyers with other
professionals, jurisprudence with philosophy and the social sciences.

Id. at 467-68.

2 See, e.g., JOHN E. SEMONCHE, KEEPING THE FAITH: A CULTURAL HISTORY OF THE U.S. SUPREME COURT
(1998) (casting constitutional law as a “civic religion” that binds society). See also TRANSFORMATIONS IN
AMERICAN LEGAL HISTORY: ESSAYS IN HONOR OF PROFESSOR MORTON J. HORWITZ (Daniel W. Hamilton
& Alfred L. Brophy, eds. 2010) (surveying impact of Horwitz’ critical approach on the field); Jonathan
Rose, Musing on Clio: Why Study the Past, History, and Legal History, University of Texas Tarlton Law
Library Legal History Series (2009) (recent address to legal historians surveying history of the field),
available at http://www.ssrn. com/abstract=1411875 (last visited Sept. 3, 2010).



architecture.® The nexus between that brand of theory and the field of history itself led
Gordon in the 1990s to announce the arrival of a distinct branch of scholarship he dubbed
Critical Legal History, the aim of which was to use the tools of the historian to upset or at
least challenge conventional wisdom about a particular case or doctrine.’

A key strategy of that critical approach has been to shift attention from the final
pronouncements of judges to the claims and aspirations of people outside the courts.”
Administrative and statutory law scholar Peter Shane has explained the shift succinctly:
“One way of understanding the capacity of nonjudicial actors to create the operational
meaning of our Constitution is to relate the topic to a larger problem perennially plaguing
U.S. constitutional theorists, namely, accounting for legal change.”® For that reason,
constitutional-law scholars who do not necessarily consider themselves historians have
increasingly incorporated history into their work to support various, and sometimes
radical, theories: that constitutional law evolves over time through a kind of national

dialogue;’ that constitutional law is shaped by an ambient “constitutional culture” in

® Robert W. Gordon, Critical Legal Histories, 36 STAN. L. REV. 57 (1984) (first laying out his vision for
how the theorizing of Critical Legal Studies would influence or be brought into the field of legal history).
See also Cathy Packer, The Politics of Power: A Social Architecture Analysis of the 2005-2008 Shield Law
Debate in Congress, 31 HASTINGS COMM. & ENT. L. J. 395 (2009) (bringing the post-modern idea of law as
a social construct into the realm of media law and applying it to the privilege issue for the first time).

* Robert W. Gordon, Foreword: The Arrival of Critical Historicism, 49 STAN. L. REv. 1023 (1996-1997)
(asserting that enough legal historians had taken up this style of historiography to dub it a branch of legal
history).

® See., e.g., Michael J. Gerhardt, Constitutional Decision-Making Outside the Courts, 19 GA. ST. U. L. REV.
1123 (2002-2003).

® peter M. Shane, Voting Rights and the “Statutory Constitution,” 56 L. CONTEMPORARY PROBLEMS 243
(1993) (arguing that statutes play a larger role than as mere policy, that they often are the mechanisms by
which the government carries out broad constitutional mandates, such as the right to vote).

" Barry Friedman, Dialogue and Judicial Review, 91 MicH. L. Rev. 577 (1992-1993) (focusing on the

relationship between Congress and the Court and casting their roles as co-equal interpreters of the
Constitution).
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which many people participate;® that alternative narratives of what the Constitution
means should call into question whether the Supreme Court is the only, or even the best,
interpreter;” and that judicial supremacy should be abandoned in favor of a more
democratic system of interpretation.’® In the First Amendment realm, Alexis J. Anderson
has used history to show that we cannot possibly understand how notions of freedom of
expression were changing in the late 19th century by studying only legal materials
because new ideas were emerging in society long before lawyers gave voice to them in
courts.™ “The rubric of ‘First Amendment theory’ must be broadened,” she has written,
to account for novel claims about what the First Amendment should mean — claims that
were adopted by courts decades later.*?

First Amendment scholar Jack Balkin has noted this “historical turn” among
many scholars as they have shifted focus from “internal”” twists of court-made doctrine to

“external” influences — “understanding the law in its political, social, and historical

® Robert C. Post, Fashioning the Legal Constitution: Culture, Courts, and Law, 117 HARV. L. REV. 4, 9
(2003-2004) (arguing that the Supreme Court is much more responsive to politics outside the courts than it
likes to admit and that this responsiveness is positive because it helps protect the court’s legitimacy in the
eyes of the public).

® Mark Tushnet, TAKING THE CONSTITUTION AWAY FROM THE COURTS X (2000) (arguing for a much
weaker version of judicial review and greater deference to Congress and state legislatures).

19 arry D. Kramer, THE PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW
(2006) (calling for increased use of “direct democracy” methods, such as the Article V amendment
process).

1 Alexis J. Anderson, The Formative Period of First Amendment Theory, 1870-1915, 24 Am. J. LEGAL
HisT. 56 (1980). Anderson focuses on repressive local ordinances and the people who challenged them —
usually African Americans, women, Communists and other disadvantaged minaorities. Of them, she wrote,
“By confronting the public with their free speech concerns, these nineteenth century individuals were
instrumental in hammering out the principles behind a mature theory for protecting the free speech
guarantee during the twentieth century.” Id. at 59.

12 4.
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contexts.”*® Balkin has used historical context to compare the legal formalism of the
Lochner Era to the neo-formalism some see in the Court today, for example.** In a
history-rich piece examining how a woman’s claim to a right to vote went from
ridiculous™ to obvious,* he proposed a Spectrum of Plausibility to describe how the
claims of non-judicial actors can penetrate the legal realm and gain acceptance over time:
Claims on the Constitution proceed in steps from 1) completely “off the wall,” to 2)
“interesting but wrong,” to 3) “plausible but unconvincing,” to 4) “plausible and possibly
right,” to 5) “the better argument,” to 6) “natural and completely obvious.”*’

Michael Gerhardt’s theory of non-judicial precedents, more external than internal
in focus, is especially helpful in illuminating the early stages of that process because it
accounts for norms, customs and traditions created outside the courts.'® Non-judicial

precedents, he has written, “pre-exist judicially created constitutional doctrine and thus

govern and shape particular constitutional matters unless or until they are addressed by

13 Jack M. Balkin, Legal Historicism and Legal Academics: The Roles of Law Professors in the Wake of
Bush v. Gore, 90 GEORGETOWN L. J. 173, 174-75 (2001) (praising the historically informed work of Mark
Tushnet and others who have departed from traditional doctrinal analysis).

1 Jack M. Balkin, “Wrong the Day It Was Decided”: Lochner and Constitutional Historicism, 85 BOSTON
U.L.Rev. 677, 680-706 (2005) (arguing that the Court’s decision was perfectly in tune with the formalist
era in judicial interpretation that did not fully disappear until as late as 1937).

15 Minor v. Happersett, 88 U.S. 62 (1874) (denying women a right to vote under the 14th Amendment).

16 Jack M. Balkin, How Social Movements Change (or Fail to Change) the Constitution: The Case of the
New Departure, 37 SUFFOLK U. L. REV. 27, 52 (2005). His key observation:

[T]he constitutional text and the materials of constitutional interpretation are resources

for social movements, and successful social movements are those that make the most out

of the limited resources the Constitution provides. ... Thus, the fact that a particular claim

is “off the wall” at a particular point in history does not mean that it must always remain

S0.
Id. (emphasis in original).

1d.
18 Michael J. Gerhardt, Non-Judicial Precedent, 61 VAND. L. REv. 713 (2008) His definition: “I define non-

judicial precedents as any past constitutional judgments of non-judicial actors that courts or other public
authorities imbue with normative authority.” Id. at 715.
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courts.”™® For that reason, non-judicial precedents can be “history in the making” and
help “chronicle constitutional history.”?® Non-judicial judgments of constitutional
meaning can remain and endure outside the courts — through statutory law, for example —
but they also can create “background norms or default rules” that in time influence
judicial precedents.*

Statutes Revolving in Common Law Orbits. The claim that statutes can and do
influence judge-made law is not new. More than 40 years ago, one of the nation’s most
prominent judges, Roger Traynor, then Chief Justice of the California Supreme Court,
urged judges to look more often to statutory law for inspiration when confronting legal
questions for the first time.? “It would be wasteful for courts not to utilize such statutory
materials when they are so readily available for analogy as well as for adoption,” he
wrote.? Legislatures are more free than judges to make innovations in the law, to respond
quickly to changes in society; legislature-made law often serves to reveal “a gap or

aberration” in longstanding court-made law.?* Traynor pointed to the changing role of

9 1d. at 716.

201d. at 772.

2 1d. at 774-75.

%2 Roger J. Traynor, Statutes Revolving in Common-Law Orbits, 17 CATH. U. L. REv. 401 (1967-1968).

2% |d. at 416. Judge Traynor admonished those who would claim that court-made law exists in pristine
isolation from inferior statutory law:
It should not surprise us that such judicial rules analogized from statute are at one with
other judicial lawmaking. They always have been, despite the protestations of those who
would have us believe that judicial rules and statutory rules are like set pieces of an
automaton clock, springing from separate covertures to make wooden appearances at
separate times.
Id.

2 |d. at 402. Adding that his court in California sometimes looked to Congressional statutes for answers to

novel problems, he wrote, “When there are riches available to a court, it should matter little whether
geographically they are a few paces or many miles from the courthouse.” Id. at 420.
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women in society in the late 19th century: At common law, they could not own property,
manage an estate, enter into a contract, or file a lawsuit; in an age of legal formalism, that
was not likely to change if left to judges.?® Rather, state legislatures made the first move
by adopting so-called Married Women Statutes, granting women “rights” that courts had
denied.”® In turn, judges began to build decisions based on those statutes, extending
privileges far beyond the express terms of the laws themselves.?” Thus, in Traynor’s
view, legislatures and courts working in concert created “an impressive edifice resting

» 2 and reflecting changing norms over time.”®

upon statute

The primary goal of this chapter will be to show how a process like the one
Traynor described emerged in the late 19th century with regard to protecting confidential
sources. It will do this by applying Gerhardt’s theory of non-judicial precedents to a key
moment in journalist privilege history: creation of the nation’s first statutory shield law in
Maryland in 1896. It will show that the events leading up to and following adoption of
that statute exhibited many of the key functions Gerhardt has ascribed to non-judicial

precedents: 1) “serving as modes of constitutional argumentation,” 2) “facilitating

national dialogues on constitutional law,” 3) “settling legal disputes” outside the courts,

2. at 412.
% 1d. at 413.
27d. at 414-15.

%8 |d. at 413 (quoting James Landis, Statutes and the Sources of Law, in HARVARD LEGAL ESsAYS 223
(1934)).

% He could have added that the 19th Amendment giving women the right to vote was itself based on a
statute, adopted in Wyoming 1869. See An Act to Grant to the Women of Wyoming Territory the Right of
Suffrage and to Hold Office, 1869 Wyo. Sess. Laws 371. Five years later, the U.S. Supreme Court would
decline to grant women the right to vote under the Fourth Amendment. See Minor v. Happersett, 88 U.S.
162 (1874).
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and 4) shaping “constitutional culture and history.”*® These events, from 1894 through
1897, unfolded decades before claims of a journalist privilege based on the First
Amendment plausibly could be made in court.® Yet as Gerhardt’s theory would predict,
non-judicial actors at the time were beginning to articulate First Amendment rationales.
Their success in securing a statutory shield law moved their claim to a privilege into the
legal realm for the first time, enhanced the plausibility of that claim, and increased the
chances of judicial recognition in the future.

A second important goal of this chapter will be to correct the record surrounding
passage of Maryland’s landmark law. A mistake printed in 1934 — attributing the law to
the jailing of Baltimore Sun reporter John T. Morris in 1886 — has been perpetuated in

books* and scholarly articles* for more than 70 years. Original historical research will

%0 See Gerhardt, supra note 18, at 717.

31 A First Amendment claim was not made in a federal court until 1958. See Garland v. Torre, 259 F.2d 545
(2nd Cir. 1958), cert. denied, 358 U.S. 910 (1958).

%2 Ellen Ryniker, Press Winning Fight to Guard Sources, EDITOR & PUBLISHER, Sept. 1, 1934, at 9 (basing
the connection on an account of events written by contemporary editors at the Baltimore Sun at a time
when the Baltimore American no longer existed and participants in the events were no longer on the scene).

% See, e.g., NORMAN PEARLSTINE, OFF THE RECORD: THE PRESS, THE GOVERNMENT, AND THE WAR OVER
ANONYMOUS SOURCES 157 (2008); MATTHEW W. SEEGER, FREE SPEECH YEARBOOK 27 (2000); C.
THOMAS DIENES, LEE LEVINE & ROBERT C. LIND, NEWSGATHERING AND THE LAW 648 (1997); MARGARET
A. BLANCHARD, REVOLUTIONARY SPARKS: FREEDOM OF EXPRESSION IN MODERN AMERICA 27 (1992);
WiLLIAM E. FRANCOIS, MASS MEDIA LAW AND REGULATION 404 (1986); MATTHEW PAGE ANDREWS,
HISTORY OF MARYLAND: PROVINCE AND STATE 591 (1965); CURTIS DANIEL MACDOUGALL, THE PRESS
AND ITS PROBLEMS 319 (1964); WALTER A. STEIGLEMAN, THE NEWSPAPERMAN AND THE LAW 197 (1950);
GERALD WHITE JOHNSON & FRANK RICHARDSON KENT, THE SUN PAPERS OF BALTIMORE 215 (1937).

% See, e.g., Kyu Ho Youm, International and Comparative Law on the Journalist's Privilege: The Randal
Case as a Lesson for the American Press, 1 J. INT'L MEDIA & ENT. L. 1, 9 (2006-2007); Nathan Fennessy,
Bringing Bloggers Into the Journalistic Privilege Fold, 55 CATH. U. L. Rev. 1059, 1073 (2005-2006);
Sharon K. Malheiro, Journalist’s Reportorial Privilege: What Does It Protect and What Are Its Limits, 38
DRAKE L. REV. 79, 85 (1988-1989); J.S. Bainbridge, Jr., Subpoenaing the Press, 74 A.B.A. J. 68, 72 (1988);
Phillip Randolph Roach, Jr., Newsman's Confidential Source Privilege in Virginia, 22 U. RICH. L. REV. 377,
387 (1987-1988); Diane Geraghty & Alan Raphael, Reporter's Privilege and Juvenile Anonymity: Two
Confidentiality Policies on a Collision Course, 16 Loy. U. CHI. L.J. 43 (1984-1985); John J. Watkins, The
Journalist's Privilege in Arkansas, 7 UALR L. J. 473, 477 (1984); Stephen R. Hofer, Fallacy of Farber:
Failure to Acknowledge the Constitutional Newsman's Privilege in Criminal Cases, 70 J. Crim. L. &
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show definitively that the law was not prompted by the Morris affair of 1886 but by the
criminal indictments of reporters John S. Shriver and Elisha J. Edwards in 1894; passage
of the law was not connected to local events but was sparked by a national scandal
unfolding in Washington; the drive for a shield law was not isolated to Maryland but was
part of a national effort that included talk of a federal shield law; and the Maryland effort
did not emanate from the Baltimore Sun but from the Baltimore American, one of whose
editors actually drafted the law. This shift in perspective is important because it shows
that journalists and press advocates were not merely reacting to a local problem but
succeeded in putting their grievance with the courts and their claim to a privilege on the
national agenda.® The signaling function of non-judicial precedents — to galvanize
opinion and talk back to courts — is a key feature of Gerhardt’s theory.*

The chapter will address these research questions: How have non-judicial actors
responded to judicial decisions? How have they shaped the debate over journalist
privilege? What rationales for a testimonial privilege have they articulated, and how, if at
all, have those rationales changed over time? The study will show that journalists and
press advocates in the late 19th century were in a strong position to assert a professional
status for journalists and analogize a journalist-source privilege to an attorney-client

privilege. After a string of court defeats stretching back decades, they were self-

Criminology 299, 302 (1979); Bruce L Bortz & Laurie R. Bortz, Pressing Out the Wrinkles in Maryland's
Shield Law for Journalists, 8 U. Balt. L. Rev. 461 (1978-1979); Robert L. Berchem, Evidence: Privilege:
Statutory Privilege Against Disclosure of Reporter’s Sources Should Be Liberally Construed to Include
Information in Documents, 9 VILL. L. Rev. 155, 158 (1964); W.D. Lorensen, The Journalist and His
Confidential Source: Should a Testimonial Privilege Be Allowed, 35 NEB. L. REV. 562, 574 (1955-1956);
B.K.K., The Right of a Newsman to Refrain from Divulging the Sources of His Information, 36 VA. L. REv.
61 (1950); Walter A. Steigleman, Newspaper Confidence Laws: Their Extent and Provisions, 20
JOURNALISM QUARTERLY 230 (1943).

% 1d. at 765-66.

%1d.
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consciously aware of seizing a high-profile dispute in Washington to shape a test case
that might focus public attention on the issue. Moving beyond unsuccessful normative
arguments based on personal honor and professional ethics, they were pioneering
Constitutional arguments based on the Fifth Amendment and, without expressly citing the
First Amendment, freedom of the press. Finally, they were thinking strategically by
launching a national campaign to adopt statutory shield laws in the states and, in turn,
pointing to such laws as evidence of public support for their position.

The first part of this chapter will sketch the position of the press in society in the
late 19th century and its legal footing when the Shriver-Edwards affair unfolded. The
second part will profile key non-judicial actors driving events, including a former judge-
turned-celebrity attorney and a Civil War hero-turned-newspaper publisher. The next four
parts will reconstruct events year by year and link them to passage of the Maryland shield
law — a connection that never has been shown. The final part will offer an interpretation

of these events through the lens of Gerhardt’s theory of non-judicial precedents.

POSITION OF THE PRESS IN SOCIETY

Journalism historian W. Joseph Campbell, in his critically acclaimed study The
Year That Changed Journalism: 1897 and the Clash of Paradigms, cited the trial of
reporters John S. Shriver and Elisha J. Edwards®’ as one of the hallmarks of a

transformation under way in the 1890s, a turn that led American journalism away from

%7 SUPREME COURT OF THE DISTRICT OF COLUMBIA: UNITED STATES V. JOHN S. SHRIVER AND ELISHA J.
EDWARDS: RECORD OF PROCEEDINGS AND ARGUMENTS OF COUNSEL (1897); hereinafter SHRIVER. Only
Shriver actually stood trial. The court dismissed the case against Edwards based on the result in Shriver’s
case. Shriver’s newspaper, the Mail and Express in New York, memorialized the events with a book it self-
published, compiling the court decisions along with key court filings and Senate reports. This citation is to
that book rather than the court case and, for convenience, will be used throughout.
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the parochial traditions of the 19th century and toward a more professional model for the
20th.*® Journalists were trading their pencils and note pads for the newest model
typewriters,®® and the first half-tone photographs appeared in print.*° President William
McKinley’s inauguration was captured on film, pointing to news reels of the future, and
Guglielmo Marconi incorporated the first wireless telegraph company, an innovation that
soon would accelerate journalism to 20th-century speed.** Reporters like Francis Scovel
were defining what it meant to be a “star reporter,” and bylines atop stories were
proliferating.** Perhaps most significant, the “yellow journalism” of William Randolph
Hearst’s New York Journal was being eclipsed by the objective reporting style of Adolph
Ochs’ The New York Times.*® The professionalization movement was under way.**
Legal Footing of the Press. Unfortunately for journalists, the law was not
keeping pace with progress in the field. The First Amendment was languishing in its

“forgotten years,” before the U.S. Supreme Court began to map the contours of its

%8 W. Joseph Campbell, THE YEAR THAT CHANGED JOURNALISM: 1897 AND THE CLASH OF THE PARADIGMS
13 (2006). Campbell devotes only a paragraph to the case, but he pegs its significance: Although Shriver
won on a technicality, journalists at the time interpreted it as a victory for a testimonial privilege, putting
them on the same professional plane as attorneys and doctors.
¥1d. at 14-16.
“1d. at 21-22.
“11d. at 3.
“21d. at 122-30.
“1d. at 69-118.
# Campbell summed up the period:
American journalism faced the riptide of profound change in the late nineteenth century,
and emerged the stronger for it. The turbulence of 1897 helped give rise to a

newsgathering model that has served American journalism well for more than 100 years.
Id. at 200.
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modern jurisprudence with the famous quartet of free speech cases in 1919.% Between
1791 and 1889, the Court heard only 12 First Amendment cases; between 1890 and 1917,
it heard 53, about two a year.*® All of these cases, constitutional scholar Michael Gibson
has observed, “are examples of how the Constitution’s guarantees of free speech and a
free press should not be interpreted.”*’ The Court did not adjudicate a Press Clause case
until 1907, in Patterson v. Colorado,*® and there the Court ruled the First Amendment did
not provide a basis to strike down a contempt-of-court conviction against a newspaper.*
The same year as Shriver’s trial, in 1897, journalists saw a glimmer of change in a ruling
by a federal court in Virginia — where newspaper lawyers successfully used the First
Amendment to get a tax on newspapers in Norfolk struck down — but that ground-
breaking decision was reversed by the Supreme Court of Appeals in Richmond.*
Presaging the Supreme Court’s decision in Patterson, the Court of Appeals said flatly, “A
tax imposed upon the business of publishing a newspaper is not an abridgement of the

freedom of the press.”™

%> See generally DAVID RABBAN, FREE SPEECH IN ITS FORGOTTEN YEARS: 1870-1920 (1999).

% Michael T. Gibson, The Supreme Court and Freedom of Expression From 1791 to 1917, 55 FORDHAM L.
REv. 263, 270 (1986-1987). Gibson points out that many of the procedural and substantive rules created by
the Judiciary Act of 1789 simply precluded the Court’s hearing many speech and press cases. For example,
declaratory judgments were not allowed, and the court was severely limited in its authority to review lower
court decisions. Id. at 267-69.

“"1d. at 267.

%8205 U.S. 454 (1907).

*° See Gibson, supra note 9 at 283-90. Justice Oliver Wendell Holmes wrote the decision, which Gibson
called *“a narrow and dangerous interpretation of the First Amendment.” Id. at 286. In recanting the
decision later, Holmes said, “I surely was ignorant.” Id. at 288.

% That court would become what we know today as the Fourth Circuit U.S. Court of Appeals. See City of
Norfolk v. Norfolk Landmark Publishing Co., 3 VA. L. REG. 890 (1897-1898).

1 1d. at 891.
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In his seminal history of journalism, Frank Luther Mott said of the decade of the
1890s, “[flew important attacks on freedom of the press are to be noted.”* That could not
be further from the truth. As the Shriver-Edwards affair began, in 1894, a newspaper in
Illinois was fined $50,000 in a libel suit for an article it did not even write; the winning
plaintiff then vowed to sue every paper in the country that ran the Associated Press item
at issue.> In 1895, a California judge held a reporter in contempt of court and ordered
him to serve 100 days in jail and pay a fine of $2,000 — an enormous sum in that day.>*
That same year, New York Sun editor Charles Dana was arrested and charged with
criminal libel in a case that was covered nationwide as front-page news.>® The same year
as the Shriver-Edwards trial, in 1897, there was a drive in state legislatures to pass
statutes making it libelous to publish a photograph without someone’s permission.”® Also
that year, Shriver’s ally Gen. Agnus was sued for $100,000 in another libel case that

made national headlines — the 53rd suit against the publisher.>

*2 Frank Luther Mott, AMERICAN JOURNALISM: A HISTORY: 1690-1960 605 (3rd ed. 1962).

*% See An Extraordinary Verdict, FOURTH ESTATE, Jan. 11, 1894, at 4. The wire service defense did not
emerge until 1933. See Layne v. Tribune Co., 108 Fla. 177 (1933); James E. Boasberg, With Malice
Toward None: A New Look at Defamatory Republication and Neutral Reportage, 13 HASTINGS COMM. &
ENT. L.J. 455, 458-66 (1991).

> American Law Review, Newspaper Enterprise and Contempt of Court, 29 Am. L. REV. 585 (1895). The
writer mockingly predicted journalists would depict the verdict as “muzzling the freedom of the press.” Id.

% Dana ultimately won. See, e.g., Sues Charles Dana for Libel, CHICAGO DAILY TRIBUNE, Feb. 23, 1895, at
1; C.A. Dana Indicted, He and W.M. Laffan Charged With Criminal Libel, CHICAGO DAILY TRIBUNE, Mar.
8, 1895, at 1; They Saw It in The Sun, Says It's Not So and Brought Suit Against Mr. Dana, ATLANTA
CONSTITUTION, Mar. 9, 1895, at 1; In Favor of Editor Dana, WASH. PosT, Jun. 25, 1895, at 1.

% American Law Review, Preventing Newspaper From Publishing Portraits of Persons Without Their
Consent, 31 AM. L. REv. 421 (1897).

> Agnus ultimately won. See, e.g., Wellington Charges Libel, Gen. Felix Agnus Prosecuted by the

Maryland Senator, N.Y. TIMES, Dec. 1, 1897, at 1; Wellington Turned Down, Grand Jury Ignores the Libel
Charge Against Gen., Agnus, WASH. PosT, Dec. 16, 1897, at 1.
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In fact, from 1894 to 1897, the press felt so threatened during this period that it
mounted an unprecedented lobbying campaign to rewrite libel laws to stanch a deluge of
lawsuits that had given rise to the phrase “the libel industry.”® Press associations in the
states, inspired by a successful campaign in Georgia, began to lobby state legislatures to
adopt uniform libel laws,> chiefly to bar plaintiffs from collecting punitive damages if a
newspaper had printed a retraction and making it a misdemeanor for lawyers to file
nuisance suits that had little chance of success.® At the federal level in 1894, the
American Newspaper Publishers’ Association began a lobbying campaign to persuade
Congress to pass a libel law that would supersede state statutes and thus harmonize the
law nationwide.®* The Shriver-Edwards affair would add a campaign for shield laws to

these ongoing efforts.®

%8 As The Sun summed up the situation: “The law of libel as far as newspaper are concerned is chiefly
employed at the present day for blackmailing purposes, or to silence or punish journalists whose criticisms
have stung or terrified political offenders and plunders.” See Editorial, Amend the Law of Libel, SUN
(Baltimore, Md.), Feb. 27, 184, at 4.

%% |d. (noting bills had been submitted in the legislatures of New York, New Jersey, and Massachusetts).
See also Special to The Sun, Virginia Legislature, A newspaper Libel Bill, SUN (Baltimore, Md.), Feb.
1894, at 2 (on debate in Virginia about adopting a new statute); Leads the World in Journalism, Gen.
Atkins’ Tribute to Chicago Papers, New Libel Laws Needed, CHICAGO DAILY TRIBUNE, Feb. 22, 1894, at
10 (detailing lobbying efforts in Illinois).

% These drives were the seeds for retraction statutes and anti-SLAPP statutes, common fixtures in media
law today but bitterly opposed by the legal community at the time. See, e.g., D.M. Mickey, Reforms in the
Law of Newspaper Libel, 42 CENT. L.J. 475 (1896).

%1 See A National Law: Libel Measure Endorsed by Publishers, FOURTH ESTATE, March 15, 1894, at 1; The
Libel Laws: Text of the Ainsworth Bill as Amended, FOURTH ESTATE, March 22, 1894, at 1.

82 A final word about the shifting landscape in libel law: This era also saw the roots of the “actual malice”
defense, which some might think sprang from whole cloth in New York Times v. Sullivan. In an 1894 case
against the Buffalo Express, the newspaper’s lawyers argued that “unless the defendants were moved by
actual malice in the publication of the libel, the jury should not award damages by way of punishment.”
The judge in the case agreed, saying, “Yes, | charge you they must be moved by actual malice if you find
they failed to make an investigation as the truthfulness of the charge.” On that basis, the jury found the
paper liable. See Another Libel Decision, FOURTH ESTATE, July 26, 1894, at 2.
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Status of the Privilege. Journalist-privilege disputes played out most often in
state courts, and journalists’ claims to a testimonial privilege at common law were
summarily dismissed as novel and absurd.®® From a modern perspective, it would seem
surprising that a First Amendment argument was not pressed in court until 1958% in light
of the number of disputes in the 19th century that pitted the press against the U.S.
Congress. As journalism historian and ethicist Robert Spellman has documented, there
were a dozen high-profile cases involving journalists threatened under Congress’ self-
asserted contempt power during the century, starting with the four-day imprisonment of
William Duane in 1800% and ending with Shriver’s trial in 1897. In 1848, jailed reporter
John Nugent mounted the first legal challenge to Congress’ contempt power, but not on
First Amendment grounds. Nugent argued simply that Congress had exceeded its
authority under the Constitution by giving itself quasi-judicial power; the judge in his
case dispensed with the constitutional argument by saying Congress had that power as a

matter of common law.®” Nine years later, emboldened by that victory and incensed by

%2 See, e.g., People ex rel. Phelps v. Fancher, 2 Hun. 226 (N.Y. 1874); Pledger v. State, 3 S.E. 320 (Ga.
1887); People v. Durant, 48 P. 75 (Cal. 1897). The most notable exception would be the conviction of John
Nugent in 1848, often cited as the first significant case of the Congress holding a journalist in contempt, a
case heard in a federal court in the District of Columbia. See Ex Parte Nugent, 18 F. Cas. 471 (1848).

% See Garland v. Torre, 259 F.2d 545 (2nd Cir. 1958), cert. denied, 358 U.S. 910 (1958).
% Robert Spellman, Defying the Law in the 19th Century: Journalist Culture and the Source Protection
Privilege (conference paper presented at the annual meeting of the International Communication

Association, May 17-31, 2004, New Orleans) (on file with the author).

% Annals of the Congress: The Debates and Proceedings in the Congress of the United States, 6th Cong.,
1st Sess. 63 (1800).

%7 Spellman has constructed a detailed account of the incident and the judicial ruling against Nugent. See
Spellman, supra note 65, at 8-12.
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bribery accusations in The New York Times,*® Congress codified its common law
contempt power into a statute making it a misdemeanor for anyone to refuse to testify.>

Shriver and Edwards were the only journalists ever prosecuted under that
statute.”® Yet their defense team did not use the occasion to advance a First Amendment
argument. In light of the Supreme Court’s non-existent First Amendment jurisprudence,
such a claim would have seemed absurd or, to quote Balkin, “off the wall.””* The case
was nonetheless important because, as Spellman concluded, “protecting sources in
defiance of the law solidified in the second half of the century as the press corps became
larger, more professional and more concentrated along newspaper row.”’? The individual
choice of refusing to testify, by 1897, had hardened into an accepted and expected
profession-wide norm,” and this study will show, journalists began to justify that norm
by tying it to freedom of the press as a deeply engrained part of America’s national

ethos.”

% |d. at 12-15 (recounting the case against New York Times reporter James Simonton).

¥susc. §192. It currently reads:
Every person who having been summoned as a witness by the authority of either House
of Congress to give testimony or to produce papers upon any matter under inquiry before
either House, or any joint committee established by a joint or concurrent resolution of the
two Houses of Congress, or any committee of either House of Congress, willfully makes
default, or who, having appeared, refuses to answer any question pertinent to the question
under inquiry, shall be deemed guilty of a misdemeanor, punishable by a fine of not more
than $1,000 nor less than $100 and imprisonment in a common jail for not less than one
month nor more than twelve months.

Id.

70 See Spellman, supra note 65, at 38.

™ See Balkin, supra note 16, at 52.

72 See Spellman, supra note 65, at 41.

" 1d. at 41-42.

™ This phenomenon — of popular discourse pushing its way into legal discourse — has been dubbed “law

talk” by legal historian Steven Wilf, who has shown that the way ordinary people talked about law and
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KEY NON-JUDICIAL ACTORS IN THE SHRIVER-EDWARDS AFFAIR

The Shriver-Edwards affair was the 19™-century equivalent of the Judith Miller
affair of 2005 — a high-profile dispute that journalists thrust into headlines to spark a
national debate, which led to a major lobbying effort to adopt shield laws in the states and
in the U.S. Congress. Journalists were able to seize on the Shriver-Edwards affair as a
cause celebre partly because of the high profile of the non-judicial actors involved: two
Ivy League-educated journalists, one of whom held a J.D. from Yale Law School; a
former judge who had become a celebrity attorney, a Johnny Cochran of his day; and a
decorated Civil War hero who had become the powerful publisher of the Baltimore
American newspaper and an active politician on the national scene.

John S. Shriver. Shriver was not just “any tramp reporter,” as one legal writer
called journalists in reaction to passage of the Maryland shield law.”® He was a scion of
one of Maryland’s most famous families, the Shrivers of Baltimore.”” He was the

grandson of John S. Shriver and son of J. Alexander Shriver, both early presidents of the

justice in the 18th century did in time affect the direction of American law in its formative years. STEVEN
WILF, LAW'S IMAGINED REPUBLIC: POPULAR POLITICS AND CRIMINAL JUSTICE IN REVOLUTIONARY
AMERICA 1-4 (2010).

® See, e.g., Kelley Vlahos, Journalists Press for Protection in Wake of Plame Prosecution, Fox NEWs
CHANNEL, Aug. 09, 2005, available at http://www.foxnews.com/story/0,2933,165131,00.html (last visited
Mar. 10, 2011); Press Release, Jail Time for Miller Stresses the Need for Federal Shield Law, NEWSPAPER
ASSOCIATION OF AMERICA, July 6, 2005, available at
http://www.naa.org/PressCenter/SearchPressReleases/2005/Jail-Time-for-Miller-Stresses-the-Need-for-
Federal-Shield-Law.aspx (last visited Mar. 10, 2011); Press Release, In Light of Miller/Cooper Case, a
Federal Shield Law Is Vital for Freedom of the Press, PEN CENTER USA, July 6, 2005, available at
http://penusa.org/go/news/comments/194 (last visited Mar. 10, 2011).

"® John Henderson Garnsey, Demand for Sensational Journals, 18 ARENA 683 (November 1897).

" More recent members included Robert “Sargent” Shriver, Jr., Eunice Kennedy Shriver, Maria Shriver.
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transportation empire built around the historic Ericsson Line.” The younger Shriver was
born into wealth in 1857, started his own home-printed newspaper as a boy, and went on
to graduate from Princeton University with honors in 1878. The author of three books,"
Shriver worked for much of his journalism career as a correspondent for The (Baltimore)
American newspaper:;® at the time of the events recounted in this chapter, he was
working as a Washington correspondent for the New York Express and Mail. Based in
Washington as a correspondent for 25 years, he was a founding member of the Gridiron
Club for journalists.®* Perhaps because of his prominent background, Shriver was on
friendly terms with Presidents Harrison, McKinley, and Roosevelt; President Taft, a
lifelong friend, was a pallbearer at his funeral in 1915.%

Elisha J. Edwards. Edwards was the scion of one of the nation’s most famous
families,® the branch of the Edwards family that traced its roots to the great American

theologian-philosopher Jonathan Edwards. ® Born in Norwich, Conn., in 1847, he

"8 The line was significant because it was the first in the nation to use propeller-driven ships, as opposed to
steam-driven. See, e.g., Death of Mr. Shriver, Well-Known President of the Ericsson Line of Steamers, SUN
(Baltimore, Md.), March 2, 1891, at 4.

™ «Almost, a Novel,” published in 1888, about the adventures of an impressionable young man traveling
with his two aunts across Europe; “Through the South and West With the President, April 14-May 15,
1891,” published in 1891 and billed as “the only complete and authorized collection of President Harrison's
great and eloquent speeches made during the tour”; and “The Conduct of the War,” published in 1898, a
correspondent’s chronicle of the Spanish-American War.

8 gee John S. Shriver Dead, For Many Years a Washington Correspondent, SUN (Baltimore, Md.), April
12,1915, at 12.

8 Obituary, John S. Shriver, N.Y. TIMES, Apr. 12, 1915, at 9.

1d.

8 Jonathan Edwards’ biographer, George Marsden, has written that “the Edwards family produced scores
of clergymen, thirteen presidents of higher learning, sixty-five professors, and many other persons of
notable achievements.” See George Marsden, JONATHAN EDWARDS: A LIFE 500-01 (2003).

8 Elisha Jay Edwards, Greenwich: A Community of Beautiful Estates, CONNECTICUT MAGAZINE, Vo. XI

(1907) at 619 (containing a short biography of the author by the editor of the magazine).
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graduated from Yale University in 1870 and Yale Law School in 1873; he went on to
earn a doctorate in law from Seton Hall College in 1898.% While his rich journalism
career included a stint as managing editor of The New York Evening Sun, he gained
national and international acclaim writing under the pen name “Holland.”® Beginning in
1889, Edwards as Holland sent nearly daily dispatches to the Philadelphia Press that
tartly addressed topics as diverse as business and finance, art and culture, law and
society.®” An instant success, these letters were syndicated nationally and widely read
throughout the United States and Europe.® His most famous dispatch, besides the one
that is the focus of this chapter, was one in which he disclosed that President Cleveland
secretly had cancer.®® As E.J. Edwards, he wrote voluminously for The Wall Street
Journal, The New York Times, The Atlanta Constitution, and numerous magazines until
his death in 1924.%

A.J. Dittenhoefer. Shriver and Edwards hired Dittenhoefer to represent them. He
was something of a Johnny Cochran of his day. Dittenhoefer gained fame for

representing Enrico Caruso when the opera star was accused of “molesting” a woman at

&d.

8 Marson La France, A Few Facts About Stephen Crane and “Holland,”” AMERICAN LITERATURE, Vol. 37,
No. 2, 195-202, 197 (May 1965).

8 Edwards’ interest in the law is evident in many of his articles. See, e.g., E.J. Edwards, Members of the
Supreme Court as Human Beings, N.Y. TIMES, May 15, 1910, at SM6.

% Biographical Record of the Class of *70, in YALE UNIVERSITY: 1870-1904 75-76 (Lewis W. Hicks ed.,
1904).

8 Robert H. Ferrell, ILL-ADVISED: PRESIDENTIAL HEALTH AND PUBLIC TRUST 9 (1996).

% See Holland Dead, WALL STREET JOURNAL, April 28, 1924, at 2; Obituary, Elisha Jay Edwards, N.Y.
TIMES, April 27, 1924, at S6.
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the Brooklyn Z0o.*! His oft-cited claim to fame was that he was the last surviving elector
who had cast a vote giving Lincoln the presidency in 1864.% Lincoln later offered him a
federal judgeship in his native South Carolina, but he turned it down.* Dittenhoefer
graduated first in his class from Columbia University, was admitted to the New York bar
at age 21, and was a year later selected as a judge for the City Court of New York.** As
an expert in law related to the theater, especially contract and copyright law, Dittenhoefer
was instrumental in lobbying for changes to U.S. copyright law to better protect theatrical
materials.*® On behalf of the press, he successfully defended the legality of New York’s
placement of newspaper stands on the streets. * In 1897, The American Lawyer cited his
defense of Shriver and Edwards as a milestone of his career.””’

Gen. Felix Agnus. Behind the scenes, Agnus was the main connection linking
Shriver’s plight with the Maryland shield law. He was a decorated war hero of both
Napoleon’s army in France and the Union Army during the Civil War.%® After the war, he

joined the staff of the Baltimore American and became its publisher in 1883,% a job he

%1 See Caruso Convicted But Will Appeal, N.Y. TiMES, Nov. 24, 1906, at 1. Caruso paid the $10 fine and
soon dropped his appeal for fear of more bad publicity.

% American Lawyer, History of the Bench and Bar of the Greater New York, 5 AM. LAw. 345, 363 (1897).
% 1d.

*1d.

% See Judge Dittenhoefer Dies of Hemorrhage, N.Y. TIMES, Feb. 4, 1919, at 13.

% See American Lawyer, supra note 91, at 363.

1d.

% See Gen. Agnus Passes at Baltimore, L.A. TIMES, Nov. 1, 1925, at 7.

% d.
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held for nearly 40 years.’® He also was a founding member of the Associated Press.'*

Born in 1839 in Lyons, France, Gen. Agnus nonetheless became an influential player in

102

the Republican party in the United States™ and, at the time of the events in this chapter,

was being courted to run for the U.S. Senate to represent Maryland.'%?

Press Clubs. The advantage that these men had over journalists involved in
earlier privilege disputes can be attributed to a hallmark of the professionalization
movement: organization. “The nineties were the great years of the press clubs,” historian
Frank Luther Mott has said of this decade.’® These organizations helped bring journalists
together, helped them develop higher standards, and helped transform the image of the

105
l.

drunken Bohemian into that of a competent professional.” Once organized, they were

better able to mobilize and make coordinated campaigns to affect the law.*®

199 Ynsigned, Munsey Buys Two Papers, N.Y. TIMES, Nov. 20, 1920, at 12.
191 Unsigned, Associated Press, SUN (Baltimore, Md.), Feb. 14, 1895, at 6.

192 Unsigned, General Agnus One of Big Four, N.Y. TIMES, May 4, 1916, at 22 (reporting that he would be
a “super delegate” at the Republican National Convention that year).

193 Editorial, Gen. Agnus for Senator, WASH. PosT, Nov. 14, 1895, at 6.
104 See Mott, supra note 52, at 604.

195 Unsigned, The Influence of Press Clubs, FOURTH ESTATE, March 8, 1894, at 10. The writer summed up:
“The old order has changed, giving place to new, and the press club is responsible in a large measure for
the metamorphosis. The Saloon is no longer the newspaper man’s home.” Id.

1% Eric Easton, The Press as an Interest Group: Mainstream Media in the United States Supreme Court, 14
UCLA ENT. L. Rev. 247 (2007). Easton’s empirical study of 100 cases involving the journalistic press
showed a winning average of 53 percent, a slimmer margin than he had anticipated, but it showed
conclusively that coordinated efforts by, among others, the American Newspaper Publishers Association
contributed to press success. Id. at 259. Other scholars have observed that that win-loss ratio has not
yielded the kind of robust First Amendment protection the journalistic press needs to encourage serious
public-interest journalism — the very thing the Court has said warrants constitutional protection. See
William Marshall & Susan Gilles, The Supreme Court, the First Amendment, and Bad Journalism, 1994
Sup. CT. REV. 169 (1994).
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Both Gen. Agnus and Shriver were longtime members of the Journalists’ Club of

107

Baltimore, one of the oldest*®” and most politically influential of the press clubs.*® That

Baltimore club was intimately entwined in Maryland politics, for many of the state’s

leading politicians were former journalists and newspaper owners.*®

(The governor at the
time, Lloyd Lowndes, was owner of the Cumberland Daily News.)**® On the eve of the
Shriver-Edwards affair, the club hosted a talk by U.S. Vice-President Adlai Stevenson
and, fatefully, a discussion by two U.S. Senators about legislation to change tariffs on
commodities such as sugar.***

Gen. Agnus was also a founding member and officer of the International League
of Press Clubs, an umbrella organization of more than 40 press clubs stretching from
Philadelphia to Portland, Ore.*? While most clubs were segregated by gender, *** the

league was the first to bring journalists of both sexes together, and many of its earliest

officers were women.*** The club was organized in 1891 and was launched with great

197 It was started in 1884. See Unsigned, Maryland Legislature, SUN (Baltimore, Md.), March 28, 1884, at 4
(announcing that incorporation of the club had been approved).

1% The club routinely had national political leaders at its meetings as guests and speakers, and reports of its
meetings made it into The New York Times. See, e.g., Unsigned, Wilson and Reed to Discuss the Tariff,
Baltimore Journalists Will Listen to Interesting Addresses, N.Y. TIMES, Dec. 24, 1893, at 8.

199 See Gordon, supra note 18 at 38.

119 see Biographical Series, Lloyd Lowndes, Jr. (1845-1905), ARCHIVES OF MARYLAND, available at
http://www.msa.md.gov/megafile/msa/speccol/sc3500/s¢3520/001400/001474/html/1474bio.html (last
visited June 1, 2010).

111 see Journalists’ Club Banquet, Vice-President Stevenson, Congressmen Wilson and Cummings Present,
SuN (Baltimore, Md.), Dec. 29, 1893, at 8.

112 Harry Wellington Wack, The International League of Press Clubs, OVERLAND MONTHLY, Vol. XXIX,
No. 174 (June 1897), at 631.

113 See, e.g., Clubs and Associations, FOURTH ESTATE, March 22, 1894, at 6 (a weekly column reporting on
club news, in this case leading with news from the Women’s Press Association of Boston).

114 See Wack, supra note 111, at 625.
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fanfare with a convention in 1892 in San Francisco.'™ Five years later, about the time of
Shriver’s trial, one writer predicted that in unifying the press clubs, the league would
“rear an organization of tremendous power.”**

Finally, the professionalization movement meant Shriver and Edwards had a
thriving nationalized press corps on their side to generate public awareness and

support.*’

The 1890s saw the rise of professional trade journals such as The Journalist
and Newspapering. *® The Fourth Estate, forerunner of Editor & Publisher, was started
the same year the Shriver-Edwards affair began. *° Journalists at these publications and
at newspapers covering the events bolstered a sense that important non-judicial
precedents were being set by consistently framing discussion of the issue in terms we

would recognize today as First Amendment rhetoric. At stake to them, as will be shown,

were the “rights” of journalists and the meaning of freedom of the press.

1894: A MODE OF CONSTITUTIONAL ARGUMENT
The Shriver-Edwards affair began with the publication of two controversial news

reports in 1894: One by E.J. Edwards under the pen name “Holland” on May 14 in the

115 Travel from the East Coast was a considerable undertaking in 1892. The journalists’ journey for the
League’s convention was immortalized in a book. See Thomson P. McElrath, A PRESS CLUB OUTING: A
TRIP ACROSS THE CONTINENT TO ATTEND THE FIRST CONVENTION OF THE INTERNATIONAL LEAGUE OF
PRESS CLUBS (1893).

118 See Wack, supra note 111, at 631.

117 See Mott, supra note 52, at 577 (calling the period from 1892 to 1914 “a great news period”). Mott
noted that a signal of the newspapers’ reach and influence at this time was the introduction of Sunday
editions, some of them up to 50 pages and quite profitable. Id. at 584.

118 See Along the Line: Journals of Interest to Newspaper Men, FOURTH ESTATE, Mar. 1, 1894, at 5.

119 The Fourth Estate started in 1894. See Editorial, Our Second Year, FOURTH ESTATE, Mar. 7, 1895, at 2.
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Philadelphia Press and one by John S. Shriver on May 19 in the New York Mail and
Express. The central claim of both was that executives of sugar refining companies — aka
the Sugar Trust — had bribed members of the Senate to keep tariffs on imported sugar
high to protect the companies’ domestic monopoly.*?° The sums reported were high, as
much as $500,000 in bribes directed to Democrats and potential profits for the sugar
refiners of $50 million.'?! In a passage that drew considerable attention and outrage,
Edwards quoted one sugar company executive as saying, “We don’t care what the House
does. We own the Senate, and we control the people at the other end of the avenue.”*?

On May 16, Sen. Lodge of Massachusetts introduced a resolution calling for a
Senate investigation into the bribery allegations.'*® On May 17, a resolution was entered
in the Senate directing the U.S. Attorney General to investigate the possibility of

124 The same day, the

prosecuting the Sugar Trust under the Sherman Anti-Trust Act.
Senate adopted the Lodge resolution and formed a five-member Special Committee to
Investigate Bribes.'? On May 19, Shriver’s article appeared, largely reiterating the

allegations in Edwards’ story.?® On the same day, The New York Times ran an editorial

120 The stories were put in the record. Senate Report 457, Part 2, for the Special Committee to Investigate
Attempts at Bribery in the Senate of the United States, 53rd Cong., 2nd Sess. (June 4, 1894), at 16.

12114, at 18.
122 |d

123 See To Investigate, THE WALL STREET JOURNAL, May 16, 1894, at 4.
124 See Fifty-Third Congress, THE SUN, May 18, 1894, at 2.

125 |d
126 Senate Report 457 for the Special Committee to Investigate Attempts at Bribery in the Senate of the

United States, 53d Cong., 2nd Sess. (June 4, 1894). Shriver’s article is reproduced in the Senate record. Id.
atlVv.
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(embarrassingly) calling allegations against the Democrats ridiculous.?” On May 21, the
committee met for the first time and issued subpoenas to Edwards and Shriver.*?

The Testimony. Edwards arrived in Washington on the evening of May 23.*%
The next morning, The New York Times ran a story saying that the committee’s decision
to bar the public from its proceedings had created the appearance of a “star-chamber
investigation.”**® Making a farce of the attempt at secrecy, the Times said, reports of each
day’s testimony were leaked to the press and published daily in newspapers
nationwide.'®

On May 24, the committee grilled Shriver and Edwards for several hours in the
morning and again in the afternoon.*** Because of a delay, Judge Dittenhoefer had not yet
arrived to represent them.'®* Both reporters refused to reveal the name of the
Congressman who had told them of the alleged bribery scheme. Edwards justified his

refusal by saying, “The information was given to me under obligations of the highest

confidence by the one who entailed that obligation, so that | do not feel at liberty to

127 Editorial, That Memorandum, N.Y. TIMES, May 19, 1894, at 4. That denial of Demoract wrongdoing
would be proved quite wrong. The Democrats — most notoriously, Sen. Nelson Aldrich of Rhode Island —
were eventually revealed to have been thoroughly bought off by the Sugar Trust. See, e.g., Lincoln
Steffens, Rhode Island: A State For Sale, MCCLURE'S MAGAZINE, Feb. 1904, at 337; David Graham
Phillips, The Treason of the Senate: Aldrich, The Head of It All, CosmopPoOLITAN, March 1906, at 1; Jerome
L. Sternstein, Corruption in the Gilded Age Senate: Nelson W. Aldrich and the Sugar Trust, CAPITOL
STUDIES, Vol. 6, No. 1 (Spring 1978), at 14.

128 See Senate Report 457, supra note 125, at |.

129 See Buttz Before the Committee, THE NEW YORK TIMES, May 24, 1894, at 5.
130 Id.

131 Id

132 The Times called the proceedings “the star chamber Sugar Trust investigation” even in news pages. See
The Bribery Investigation, Little Information Given by Witnesses, N.Y. TIMES, May 25, 1894, at 4.

133 Id
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reveal his name.”*** Shriver justified his refusal by saying, “A newspaper man considers
when information is given to him in confidence he should not violate the confidence.”**
These were normative arguments that had never gained traction in court. When a member
of the committee asserted to Shriver that the only legal ground on which he could refuse
would be if he thought he might incriminate himself, Shriver said he didn’t think that was
a danger — “No not at all.”**®

On May 25, the reporters continued testifying before the committee, this time
having consulted with Dittenhoefer.®*’ Shriver told the committee that, on advice of
counsel, he would decline to reveal his sources.**® Asked on what grounds, he said that he
had not gotten the sources’ permission and that revealing his sources would damage “my
entire reputation as a newspaper correspondent.”**® Asked if those were the only grounds,
he said, “There may be others; | do not know until | see my counsel” again.**

Edwards then arrived with Dittenhoefer.*** When the committee chairman asked

his first question, Dittenhoefer intervened and verbally elaborated a legal argument on

Edwards’ behalf. He told the committee that Edwards objected because: 1) determining

134 See Senate Report 457, supra note 125, at I1.

135 1d. at V. Shriver then elaborated:
You know, when a newspaper man is told a thing, he is generally supposed to hold the
confidence of the man. ... And this is a case where | have requested the Congressman to
use his name, and he declines to allow me to do it.

Id.

0 1d. at IV,

37 See Correspondents’ Mouths Closed, N.Y. TIMES, May 26, 1894, at 8.
138 See Senate Report 457, Part 2, supra note 119, at 48.
139 Id

140 Id

141 Id
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the source of the news story was not part of the Senate resolution creating the committee;
2) the question did not fall within the Senate’s power to compel an outside witness to
testify; 3) the identity of the reporter’s source was wholly unnecessary for the
committee’s investigation into the truth or falsity of the bribery allegations, an
investigation that could seek information elsewhere; 4) answering the question could
incriminate the witness; and 5) being a journalist, the witness was under an “honorable
obligation” to keep his confidences and violating them would “degrade him” in the eyes
of his colleagues and the community.'*?

After those objections were overruled, questioning continued, and Edwards again
refused to reveal his sources.'”® Asked if he would continue to refuse because the
evidence might incriminate him, Edwards answered, “I would (refuse) on that ground
alone.” * When Shriver was recalled for a third round of questioning, his answers had
grown terse: “Under advice of my counsel, | formally decline to answer.”** A legal
dispute was coming into focus.

The Indictments. A unique feature of this case was the severity of the Senate’s
effort to force the journalists to comply — a severity that transformed the affair into a
Judith Miller-type rallying cry for the nation’s press. While the committee initially was

unsure what steps it could take, the committee’s clerk researched the issue and seized on

the idea of using the Congressional contempt statute adopted in 1857.** The statute

Y2 1d. at 49.
31d. at 50.
144 |d

“51d. at 51.

146 See War on the Correspondents, N.Y. TIMES, May 30, 1894, at 8.
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allowed a maximum penalty of $1,000 and 12 months in jail.**’ During a contentious
debate on May 29 in the Senate, Sen. Joseph Dolph of Oregon defended the committee’s
decision to use the long-forgotten law, and he pushed through a resolution to certify to
the district attorney of the District of Columbia that Shriver and Edwards had refused to
answer pertinent questions and were indictable. *® On May 31, Vice-President
Stevenson, as presiding officer of the Senate, certified the facts of the case to District
Attorney Arthur Birney, who predicted on June 1 that the grand jury would issue
indictments immediately and the trial would be over by month’s end.**

Because the indictments of Shriver and Edwards were being considered along
with indictments of several sugar company executives, the process slowed as the grand
jury weighed the strength of the cases against them.™° Shriver and Edwards were twice
notified of days to appear and post bail, and both times the orders were rescinded at the

last minute.** Finally, on July 3, the grand jury handed down indictments, 20 pages

apiece, against the reporters.’ Offers flowed in from prominent journalists and even

1472 U.S.C. §192. The statute was never again used against a journalist. Congress has tried to use it in other
contexts, however, such as during the House Un-American Activities hearings in the 1950s. See, e.g.,
Quinn v. United States, 203 F.2d (D.C. Cir. 1952) (reversing a lower court’s conviction under the statute
and remanding for a new trial on the facts).

148 See War on Correspondents, supra note 145. The Times described Sen. Dolph’s advocacy of prosecuting
the journalists as a “ridiculous attempt made by Mr. Dolph to induce the Senate to assume the
responsibility of ‘disciplining’ the correspondents.” Id.

149 See District Attorney to Act, WASH. PosT, June 1, 1894, at 1.

130 See Correspondents Not Yet Indicted, WASH. PosT, June 12, 1894, at 4; Grand Jury and Recalcitrant
Witnesses, WASH. PosT, Jun. 16, 1894, at 3.

51 See Holding Witnesses in Suspense, Queer Conduct of the Government Touching Shriver and Edwards,
CHICAGO DAILY TRIBUNE, Jun. 22, 1894, at 3; Grand Jury Reluctant to Act, CHICAGO DAILY TRIBUNE,
June 23, 1894, at 4.

152 5ee Are Indicted at Last, WASH. PosT, Jul. 4, 1894, at 5.
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some members of Congress to post the reporters’ $1,000 bonds for them, but they
accepted financial help from two fellow reporters instead.*> It was a heroic moment, as
reported in the press.™*

Rhetoric in the Press. A key distinction was emerging that would set this case
apart from earlier cases, such as the jailing of John T. Morris: It was tied to a national
scandal unfolding in Washington, so it was generating nationwide newspaper coverage,
often on front pages. > In a multi-deck headline, The New York Times framed the issue
as a stand-off between the Senate and the press: “The War of the Correspondents and the
Senate, The Writers Will Submit to Imprisonment Rather Than Reveal the Names of
Their Informants, Ready to Fight the Senate in Defense of Their Prerogatives.”® The
tone of the coverage turned noticeably combative after the Senate took the unusual step
of bringing indictments. The New York Times was especially vicious in its attacks on Sen.
Dolph for advancing the idea. It called him “bloodthirsty” and “unintelligent,” and it
accused him of using the incident to intimidate the entire press corps.™’

A frequent rhetorical frame that the press employed in reporting and editorializing
mirrored the key assertion Shriver and Edwards had made to the committee: that to reveal

their confidential sources would damage their honor as journalists. Edwards’ paper, The

153 Id

>4 See The Newspaper Men Indicted, Many Offers of Bail for Messrs. Shriver and Edwards, N.Y. TIMES,
Jul. 4, 1894, at 1.

155 See, e.g., Correspondents Indicted, THE ATLANTA CONSTITUTION, Jul. 4, 1894, at 1.

16 N.Y. TIMES, May 28, 1894, at 4.

157 See Merciless Senator Dolph, Another Long Speech Devoted to the Wicked Newspaper Correspondents,
N.Y. TIMES, June 1, 1894, at 4. The over-the-top column included saying that Dolph wanted to set up a
“prison pen” in the Senate and use “a rack and thumbscrews” on the reporters. Id.
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Press of Philadelphia, said in an editorial that his refusal to reveal a source “goes to the
very heart of the honor, honesty, independence and public fidelity of journalism.”*® It
warned that the investigating committee threatened to “muzzle journalism, shield wrong-
doers and leave the public without defense.” In a similar vein, the Milwaukee Sentinel
editorialized that for a reporter to reveal confidential sources “is distinctly dishonorable,
and no amount of browbeating is likely to have any effect” on Shriver and Edwards.*®
The Fourth Estate, by contrast, consistently employed rights rhetoric and First
Amendment allusions in its coverage, even running the Press editorial discussed above
under the headline “The Rights of Journalism.”*®° In an editorial at the time of the
indictments, the magazine emphasized not the journalists’ honor but the press’ role in a
democracy and journalism’s service to the public as a conduit of information about the
government.'®* “The newspaper and its correspondents have their rights no less than the
legislative bodies,” the editorial asserted. “They are no less indispensable to liberty.” The
editorial pointed out that these “rights” have been “won in a long contest, for the most
part from legislative bodies.” Then, uncannily, it predicted that the Senate’s actions could

cause a backlash in the form of a drive to secure the “right” to protect confidential

sources. “Before their fruitless contest and conflict is over,” it concluded, “they will find

158 The editorial was reprinted in The Fourth Estate magazine. See The Rights of Journalism, FOURTH
ESTATE, May 31, 1894, at 3.

159 Id
160 Id

181 Editorial, The Issue at Washington, FOURTH ESTATE, June 21,1894, at 3.
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themselves face to face with the aroused press of the land, and they will but establish
another precedent in defense of a free press.”*%?

The Demurrers. The Shriver-Edwards affair marked a milestone in the journalist
privilege issue, as Spellman has noted, because moving beyond normative arguments, the
case advanced substantive legal arguments for the courts to grapple with.'®* Although
similar demurrers on behalf of two stock brokers indicted along with Shriver and
Edwards were overruled Nov. 14 by the federal district court in Washington,***
Dittenhoefer felt confident he could succeed by drawing a distinction between the non-
journalists and the journalists.’®> On Nov. 24, he filed demurrers on behalf of Shriver and
Edwards, again making front-page news.*®

Building on the verbal objections he had made before the investigative committee,

167 Most of them were

Dittenhoefer’s demurrer laid out 24 points for the court to consider.
technical and procedural, having to do with whether the Senate had jurisdiction to compel
testimony from non-members, whether the Senate resolution launching the investigation
had given the committee power to compel such testimony, and whether the Senate could

delegate responsibility for enforcing that power to the district court. More particular to

Shriver and Edwards, he argued that the source of their information was not relevant to

162 Id
163 See Spellman, supra note 65, at 40.

164 See Decision Against the Sugar Witnesses, Judge Cole Says They Must Testify, CHICAGO DAILY
TRIBUNE, Nov. 14, 1894, at 3.

1% See Another Move in the Sugar Cases, CHICAGO DAILY TRIBUNE, Nov. 18, 1894, at 11 (quoting
Dittenhoefer as saying, “I feel confident . . . the indictments found against Shriver and Edwards cannot on
other grounds be sustained.”).

166 See Attacking the Indictments, WASH. PosT, Nov. 25, 1894, at 1.

167 See SHRIVER, supra note 37, at 73-75.
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the committee’s investigation, only the information itself.*®® Furthermore, forcing them
to reveal “private, confidential and privileged communications” would degrade them.
Finally, Dittenhoefer offered two Constitutional arguments: that to force them to reveal
the information would violate their Fourth Amendment rights against improper search
and seizure and that it would violate their Fifth Amendment rights against self-
incrimination.’® He did not mention the First Amendment.

In a lengthy and eloquent brief filed simultaneously, Dittenhoefer expanded on 11
main points of the demurrer.!® In one, he distinguished Shriver and Edwards from the
non-journalist defendants based on the fact that a reporter’s communications with a
confidential source are privileged.!”* He emphasized the changing role of the press in
society: “The public press has become an important agent to ferret out crime and
dishonesty.”*"? He emphasized the need to protect whistleblowers as an incentive for
their coming forward.'”® He noted that some courts had, on a case-by-case basis, released
journalists from testifying.™

Dittenhoefer argued that the law had fallen behind a rapidly changing society and

did not reflect professionalization in the field of journalism.!”® He urged the court to use

198 1d at 74.
1%91d. at 74-75.
70'1d at 75-90.
1 1d. at 83-84.
21d. at 83.

173 |d

174 |d

175 |d. Dittenhoefer observed:
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this case as an occasion to catch up. “New principles have been established and old
doctrines have been changed and enlarged to make them applicable to the new conditions
created by the telegraph, telephone and the steam engine,” he said, “and the courts should
not hesitate ... to include the modern newspaper within the protection of privileged
communications.”*”® As in the demurrer, even while trying to draw a distinction between
the reporters and the non-journalist defendants, Dittenhoefer did not invoke the First
Amendment as a justification for that distinction.

Dittenhoefer presented his case to Judge C.C. Cole in the Supreme Court of the
District of Columbia, sitting in criminal session,*’” on Dec. 8.1"® Lawyers for two of the
non-journalists — stock brokers Elverton Chapman and John MacArtney — had vowed to
appeal the denial of their demurrers all the way the U.S. Supreme Court.*” The fate of
Shriver and Edwards would hang on whether the court saw a distinction between these

two classes of recalcitrant witnesses.

When the doctrine of privileged communications was first established, the newspaper had
not exhibited its great usefulness and power to aid in the administration of justice. It is
only within the last quarter of a century that this power has been fully developed,
requiring the broadening of the doctrine so as to include communications made to
newspaper men.

Id.

176 |d

177 Before the Judiciary Act of 1925 reorganized the courts, the Supreme Court of the District of Columbia
was a federal court that served as both a trial court, when sitting in criminal session, and an appeals court,
when sitting in appellate session. See In re Chapman, 156 U.S. 211, 215-16 (1894) (in which Chief Justice
Fuller described the creation of this court under the Judiciary Act of 1893).

178 See Argued on the Demurrers, WASH. PosT, Dec. 9, 1894, at 7.

179 See Appeal From Judge Cole’s Decision, Senate Witness Cases to Be Taken to the Supreme Court if
Necessary, WASH. PosT, Nov. 18, 1894, at 4.

180 See Postponed His Decision, THE ATLANTA CONSTITUTION, Jan. 13, 1895, at 15.
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1895: FACILITATING A NATIONAL DIALOGUE ON CONSTITUTIONAL LAW

It did not bode well for Shriver and Edwards that Judge Cole consolidated their
cases with those of two non-journalists: H.O. Havemeyer, the millionaire president of the
American Sugar Refining Co., and John E. Searles, the company’s secretary and
treasurer.'® On Jan. 17, Judge Cole delivered an oral opinion from the bench that started
by noting his earlier denial of demurrers in the cases of Chapman and MacArtney, the
stock brokers. He then announced that all of the cases would be decided the same way —
denied — because, he said, “I do not see any difference between them.”?

As for Shriver and Edwards, Judge Cole said that their cases were largely the
same as those of Chapman and MacArtney, with two additional points to address:
Whether asking them for their sources was pertinent to the investigation and whether
answering those questions would tend to incriminate them.'®® On the issue of pertinence,
Judge Cole said that knowing the source became pertinent when the reporters admitted
that they had no direct knowledge of the events they wrote about, that the information
came to them only through their sources; therefore, he reasoned, knowing the sources
became urgently relevant to the committee so that it might summon those sources to
testify.’®* On the issue of self-incrimination, Judge Cole noted that declining to answer
for fear it might incriminate is a personal privilege that must be claimed or waived by an

individual; since the record did not indicate that either Shriver or Edwards claimed in

181 See SHRIVER, supra note 37 at 91.
182 Id
183 Id

184 Id

86



their testimony before the committee that they feared self-incrimination, then, ipso facto,
they had waived the privilege.'®

Judge Cole then addressed the specific question of whether their communications
were privileged because they were journalists.'*® That claim, he wrote, “is new.” He said
he knew of no court precedent anywhere to sustain such a claim.'®” He acknowledged
that the case represented a chance to establish a precedent: “If that ought to be the law
and ought to be declared law by courts, some court has first got to do it; and if the
argument seemed a sound one to me, | should have no hesitation in extending the rule to
cover that class of people and that class of communications.”*®® However, he ruled,
“there could be no more dangerous doctrine” than to allow people to pass on libelous
material to journalists and remain hidden by a cloak of confidentiality.*®® It would be, he
wrote, “very demoralizing.”** In the end, he overruled the demurrers of all four

defendants.'®* All would have to stand trial.*%

185 |d
18 1d. at 92.
187 |d
188 |d

189 4.
19914, In his written opinion, filed two days later, Judge Cole added the following oft-quoted passage: “Let
it once be established that the editor or correspondent cannot be called upon in any proceeding to disclose
the information upon which the publications in his journals are based and the great barrier against libelous
publications is at once stricken down.” See DIGEST OF DECISIONS AND PRECEDENTS OF THE SENATE AND
HOUSE OF REPRESENTATIVES 856 (Henry H. Smith, ed. 1894).

191 See SHRIVER, supra note 37, at 94.

192 5ee Demurrers All Void, Judge Cole Rules Against the Senate Witnesses, WASH. PosT, Jan 18, 1895, at
7; The Sugar Trust Witnesses, Judge Cole Decides That Their Demurrers Are Void and That They Will
Have to Stand Trial, SuN (Baltimore, Md.), Jan. 18, 1895, at 9.
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Appeal to the Supreme Court. Shriver decided to make a dramatic stand to draw
attention to his case. Five days after Judge Cole delivered his opinion, Robert Wynne, the
Tribune reporter who had put up the $1,000 bond for Shriver, walked into the Supreme
Court of the District of Columbia and, with Shriver at his side, withdrew his pledge of
surety for the appearance of Shriver in future proceedings and demanded to be released
from the obligation.'®® With Shriver then in default of bail, the U.S. Marshal for the
District of Columbia took Shriver into custody to await further action in his case.'*
Shriver would go to jail rather than reveal his sources.

On Jan. 23, Dittenhoefer filed a petition for habeas corpus and for certiorari with
the U.S. Supreme Court. “Said imprisonment of said petitioner and the deprivation of his
liberty is unlawful and wholly without any jurisdiction or authority of said court to
make,” Dittenhoefer began.'® He recapitulated only a handful of arguments from the
earlier proceedings, mostly technical and procedural, and he reiterated the claim that
Congress’ contempt statute was unconstitutional under the Fourth and Fifth
amendments.'*® He also claimed that forcing Shriver to testify would be “manifestly
unconstitutional”” because it would compel him to answer questions that “may disgrace

him or otherwise render him infamous.”**” However, he did not draw any distinction

193 To be released on bond in the District of Columbia at this time, a defendant had to be released on
someone else’s recognizance, someone who pledged to make sure the defendant appeared in court when
summoned.

194 See SHRIVER, supra note 37, at 94 (containing a copy of Shriver’s petition for habeas corpus and
certiorari to the U.S. Supreme Court). The record does not indicate how long Shriver stayed in the county
jail. Presumably, he waited for the Supreme Court to decide on his petition, then reposted his bond to go
free. No news accounts recorded his release.

% 1d. at 95.

1% |d. at 95-96.

7 1d. at 96.
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between Shriver and the non-journalist witnesses; he did not even identify Shriver as a
journalist in the petition. Nor did he say why making Shriver answer the questions posed
to him would “disgrace him.” The freedom-of-the-press rhetoric of his earlier filings was
completely absent.*®

On the same day that Dittenhoefer filed the petition for Shriver, the lawyers of
Elverton Chapman, one of the indicted brokers, did the same.'*® They argued on largely
the same grounds as Dittenhoefer had: that it was not within the Senate’s jurisdiction to
compel outside witnesses to testify and that the contempt statute was unconstitutional
under the Fourth and Fifth amendments.?®® The Court handed down its decision on Feb.
4, denying Chapman’s petition.?* Writing for the majority, Chief Justice Melville Fuller
ruled that the Court did not have appellate jurisdiction over the Supreme Court of the

202

District of Columbia when it was operating in criminal session.”“ “We discover no

exceptional circumstances which demand our interposition in advance of adjudication by
the courts of the District upon the merits of the case before them,” he concluded.?®®

Seeing no material difference between Chapman’s case and Shriver’s, the Court denied

Shriver’s appeal with a one-sentence ruling.?** They would have to stand trial 2%

198 1d. at 94-97.

199 See The Recusant Witnesses, Their Case Is Now Before the United States Supreme Court, SUN
(Baltimore, Md.), Jan. 23, 1895, at 2.

20014, at 857-59.

201 |n re Chapman, 156 U.S. 211 (1895).
20214, at 217-18.

23 1d. at 218.

2% |n re Shriver, 156 U.S. 218 (1895).
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Mobilization in Baltimore. The day before the Supreme Court handed down its
ruling, The New York Times reported that the Journalists’ Club of Baltimore on Feb. 2
had adopted a resolution calling for a national campaign to adopt statutory protections for
confidential sources.?® The Times reported that the campaign was to be directed at states
legislatures and the U.S. Congress. The Sun in Baltimore carried a similar item on Feb.
4. |t added that the effort was prompted specifically by the indictments of Shriver and
Edwards.”®®

The club’s resolution was written by Edgar Goodman, who worked for Gen.
Agnus as a telegraph editor at The American. ?®® Their newspaper ran a complete copy of
the resolution.?'® The resolution opened by noting that the law governing journalism had
not kept up with society: “The judiciary throughout the country is not yet educated to an
understanding of the necessity of confidential relations between newspaper men and their
sources.”?! It asserted that a journalist-source privilege was as much in the public’s
interest as an attorney-client privilege.?? It called for creating a three-person committee

whose job it would be to lobby the Maryland legislature in its next session, and it called

205 see No Habeas Corpus Can Issue, Chapman and Shriver Must Answer Their Indictments, N.Y. TIMES,
Feb. 5, 1895, at 16; Will Have to Stand Trial, ATLANTA CONSTITUTION, Feb. 5, 1895, at 1; They Must Stand
Trial, WASH. PosT, Feb. 5, 1895, at 4.

206 see The Rights of Newspaper Writers, Appeal for Their Protection Against the Violation of Confidences,
N.Y. TIMES, Feb. 3, 1895, at 4.

27 see Journalists” Club, An Effort to Legalize the Secrecy of Confidential Information, Sun (Baltimore,
Md.), Feb. 4, 1895, at 6.

208 Id

209 Id

219 5ee Journalists” Club Resolution, AMERICAN (Baltimore, Md.), Feb. 3, 1895, at 5.
211 Id

212 Id
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for submitting the same resolution to the International League of Press Clubs at its next
meeting.?"* The Sun noted that the resolution was adopted unanimously, after which the
club elected five delegates to attend the International League’s next meeting. Gen. Agnus
was elected to go. ***

Mobilization of the League. On June 11, more than 100 delegates convened in
Philadelphia for the fifth annual meeting of the International League of Press Clubs.?*® In
its opening session, Gen. Agnus pushed the journalist-privilege issue to the top of the
agenda and onto the front page of The Washington Post. ?° He read the Baltimore club’s
resolution in full and urged the league to adopt it.>*’ Protecting sources was made the
topic of a special session the following day.?*®

The first order of business on June 12 was Gen. Agnus’ proposal for a concerted
lobbying campaign for shield laws.?® “We come,” he said, “to protest against the insults

to our profession.”??° He said the topic was urgent, then he related in detail the plight of

Shriver and Edwards.??* Charles Emory Smith of the Philadelphia Press — the paper that

213 Id
24 see Journalists Club, supra note 206.

215 see International League of Press Clubs Meets in Philadelphia, ATLANTA CONSTITUTION, June 12,
1895, at 1.

218 see Protection of Newspaper Men, Their Relations With Sources of Information to Be Discussed, WASH.
PosT, June 12, 1895, at 1.

217 See International League of Press Clubs, Movement to Protect Newspaper Men in the Preservation of
Confidences, N.Y. TIMES, June 12, 1895, at 9.

218 Id

219 gee Liberty of the Press, The Sources of Information Should Be Privileged, Protection for Newspaper
Men, WASH. PosT, June 13, 1895, at 3.

220 Id

221 Id
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published Edwards’ work — then read a proposed resolution based on the one drafted in
Baltimore.?? It called for the league’s member clubs to form committees to lobby
legislatures in every state.?*® Smith sparked “thunderous applause” by pledging that every
“worthy journalist ... would rather rot in jail than betray his confidences,” and the
resolution was adopted unanimously.?** Thus, on June 12, 1895, the shield law movement
in America was begun.

Rhetoric in the Press. The league’s meeting and discussion of the privilege issue
was covered extensively in newspapers across the country.?® In these reports, two
dominant frames emerged. One was about protecting the “dignity” of the press and
recognition of its stature as a profession. The Daily Journal in Kansas City, Mo., in an

editorial echoing Gen. Agnus’ speech at the convention,?? concluded, “The dignity of the

222 |d

223 d. It read:
Resolved, That the International league of Press Clubs urges all press clubs, members of
the League, to appoint committees to secure from the legislatures of the various States in
which such league clubs are located, the adoption of laws to protect newspaper men in
preserving inviolate confidential information communicated to them in the ordinary
course of their duties.

Id.

224 |d. Joel Cook of the Washington press corps added an interesting observation: “If laws cannot be

enacted, custom can lead to the recognition of the privilege.” Id.

5 gee, e.g., League of Press Clubs, Legislation to Be Asked to Pass a General Libel Law, RECORD-UNION
(Sacramento, Calif.), June 13 1895, at 1; Protection for Newspaper Men in the Preservation of
Confidences, DAILY GLOBE (St. Paul, Minn.), June 12, 1895, at 5; Protecting the Press, Unanimous
Demand for a Law on the Confidence Question, DAILY GLOBE (St. Paul, Minn.), June 13, 1895, at 5; Press
Asks for More Liberal Laws, Confidences Should Be Held Sacred and Libel Laws Less Stringent, DAILY
BEE (Omaha, Neb.), June 13, 1895, at 1.

228 |n talking about the insult that the press endures at the hands of judges, Agnus said “the press sometimes
takes a poor boy and by its power makes him a judge, yet he turns on those who elevated him.” See
Unsigned, To Protect Newspaper Men, International League of Press Clubs Takes Important Action,
DAILY JOURNAL (Kansas City, Mo.), June 13, 1895, at 4.
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newspaper profession calls for legislation of this sort.”?*” The other dominant frame cast
the issue as a matter of “rights” and “freedom of the press,” even though it was statutory
law under discussion. In the same editorial, the Daily Journal went on to say that
statutory protection was needed to safeguard the “rights of professional men” and protect
the “sacred right” of keeping confidences.””® The New York Times’ early coverage of the
Baltimore resolution ran under the headline “The Rights of Newspaper Writers.”* The
Washington Post’s front-page coverage of the league meeting ran under the headline
“LIBERTY OF THE PRESS, The Sources of Information Should Be Privileged.”® They

were lobbying for statutory protections but articulating First Amendment norms.

1896: SETTLING A LEGAL DisPUTE OUTSIDE THE COURTS

The cases against Shriver and Edwards ground to a halt in 1896. The delay was
caused by Elverton Chapman, one of the indicted stock brokers. He was convicted in
February, fined $100 and ordered to serve 30 days in jail.?*! He appealed and lost again in
April>** When he applied to the U.S. Supreme Court for a writ of error, lawyers in the

other cases asked for a continuance until a ruling in Chapman’s petition came down.?

227 Editorial, Timely Action, DAILY JOURNAL (Kansas City, Mo.), June 14, 1895, at 4.
228 Id

22% See supra note 205.

%0 gee supra note 218. Capitalization in original.

281 gee Punished for not Testifying, L.A. TIMES, Feb. 2, 1896, at 1.

%2 gee The Sugar Trust Witnesses, Chapman’s Sentence Affirmed by Court of Appeals, N.Y. TIMES, Apr. 8,
1896, at 1.

233 See The Sugar Witness Cases, Application for a Writ of Error Filed by Mr. Chapman, N.Y. TIMES, Apr.
17,1896, at 1.
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During the delay, focus shifted to the states, where the International League’s
shield law campaign was gaining traction. Bills were submitted in the legislatures of
Massachusetts, Minnesota, and Utah, which had recently become a state.?** These early
efforts failed, though the Massachusetts bill did make it through the state Senate before
being defeated in the House.?*®

In Maryland, a draft bill was drawn up by Edgar Goodman,*

the telegraph editor
at The American who also held a law degree from University of Maryland and was a
member of the bar.2*” On March 10, Sen. Hattersley Talbott introduced the bill in the
Senate just as Goodman had written it.>*® The American assured its readers that the bill
was not intended to protect newspapers from libel suits, that similar bills had been
introduced in other states, and that these bills had the support of the International League
of Press Clubs.?*® On March 18, when the bill was read for a second time in the Senate, a

paragraph stating that nothing in the bill precluded libel suits was struck.?*® (The Sun

noted that only 14 Senators were present.)?** On March 20, the passed in the Senate and

2% gee Wack, supra note 111, at 629.

2% |d. The article went on to say, “The League is now bending its energies to enact a uniform ... law in

every State. That it will before long accomplish this, the prospect assuredly indicates.” Id.
2% gee The Maryland Bill, FOURTH ESTATE, Apr. 9, 1896, at 2.

237 Beta Theta Pi, CATALOGUE OF BETA THETA PI IN THE SIXTY-SEVENTH YEAR OF THE
FRATERNITY 287 (1905) (listing Goodman’s degrees and employment at The American).

2% gee Forecast for Baltimore and Vicinity, SUN (Baltimore, Md.), Mar. 11, 1896, at 1.
2% gee A Bill to Protect Newspaper Confidences, AMERICAN (Baltimore, Md.), Mar. 11, 1896, at 3.

240 5ee Work of the Senate and House: Proceedings in Detail of Each Branch of the General Assembly, SUN
(Baltimore, Md.), Mar. 19, 1896, at 2.

241 Id
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was sent to the House of Delegates.?*> On March 30, it passed in the House without
debate.?** On April 2, Gov. Lloyd Lowndes signed the nation’s first shield statute into
law.?** Thus, a professional norm had become a legal norm.

The New York Times reported on April 4 that the bill was “pressed at the
Legislature by all the correspondents” and that it passed with only five votes against it.**®
The Fourth Estate trumpeted the press victory in a large-type headline that read
“WORTH WINNING, Maryland Newspaper Men Triumph Over Legal Tyranny.”?*® The
trade magazine applauded Gen. Agnus for having “fought in season and out of season for
the new law.”?*" When looking back on developments in the press a few months later, the
magazine summed up: “In the legislative acts of the past year, none has been more
important than a bill passed in Maryland largely through the personal efforts of General
Felix Agnus of the Baltimore American.”*®

The Morris Disconnect. None of the contemporary accounts directly tied
passage of the shield law to the jailing of John T. Morris; only the Times report even

mentioned the Morris incident, and only in passing. The oft-repeated connection between

the Morris incident and the Maryland shield law was not questioned until 1970, when A.

242 see Forecast for Baltimore and Vicinity, SUN (Baltimore, Md.), Mar. 21, 1896, at 1-2.
243 see Forecast for Baltimore and Vicinity, SUN (Baltimore, Md.), Mar. 31, 1896, at 2.

¥ special Dispatch, Legislative Matters, A Large Batch of Bills for the Governor to Sign, SUN (Baltimore,
Md.), Apr. 2, 1896, at 2 (listing shield law as among dozens of bills Gov. Lowndes would sign that day).

245 See A Law to Protect Confidential Sources, N.Y. TIMES, Apr. 9, 1896, at 2.
248 Editorial, Worth Winning, FOURTH ESTATE, Apr. 9, 1896, at 2.
247 Id

248 See The Year Behind, FOURTH ESTATE, Jan. 7, 1897, at 3.
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David Gordon did the first — and only — significant research into the bill’s passage.?*®
Expanding on a chapter from his doctoral dissertation, his 1972 monograph®*°
reconstructed in detail the events surrounding Morris’ jailing for contempt of court and
definitely pinned the date to 1886, not 1896.%" He also debunked the claim that an
editorial campaign led by Morris’ newspaper, The Sun, helped push the shield law toward
passage.”* Not a single newspaper in Maryland, Gordon showed, published an editorial
in support of the bill in 1896.%°% In its news pages, The Sun did not run a single separate
story about the bill, Gordon showed, only fleeting mentions in roundups of legislative
activity.?* Lobbying for the law was, he showed, “a backstage effort.”?*®

Yet after presenting his extensive research, Gordon concluded, oddly, “It thus

appears that the Morris incident of 1886 set in motion an effort by the Baltimore

Journalists’ Club to secure legal protection against a repetition.”?*® He seemed to go out

9 see David Gordon, Protection of News Sources: The History and Legal Status of the Newsman’s
Privilege (1971) (unpublished Ph.D. dissertation, University of Wisconsin) (on file with Davis Library,
University of North Carolina-Chapel Hill).

% David Gordon, The 1896 Maryland Shield Law: The American Roots of Evidentiary Privilege for
Newsmen, JOURNALISM MONOGRAPHS, No. 22 (Feb. 1972).

51 d. at 7-22 (deploying an impressive array of press account, court documents, and government records).
Gordon’s monograph also contains the only detailed account of the failed attempt to pass a shield law the
same year in Utah. Id. at 36-37. Gordon also is the only media-law scholar ever to note that the nation’s
first shield law bill was introduced in the lowa legislature in 1890. Id. at 1.

%52 That claim first appeared in a 1943 article in Journalism Quarterly. See Walter A. Steigleman,
Newspaper Confidence Laws: Their Extent and Provisions, 20 JOURNALISM Q. 230 (1943).

3 gee Gordon, supra note 249, at 26.

»41d. at 29-31.

251d. at 25.

26 |d. at 25. It seemed equally odd that, after presenting meticulous research into the time element of the
Morris incident, Gordon would conclude, “No indication was found ... as to the origin of the error that
switched one digit in the year Morris was jailed and created this 10-year mistake which has been quoted

faithfully since the 1930s.” Id. at 41. The paper trail seems perfectly clear: The New York Times, in its
initial report on passage of the shield law in 1896, vaguely mentioned the Morris incident without
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of his way to minimize the role that Gen. Agnus played®*’

and even implied that
contemporary accounts crediting him were wrong.?*® Although Gordon himself noted that
The American published more detailed reports about the bill than any other newspaper
Maryland,? his account speculated that The Sun was the shield law’s main champion.?®
He concluded, finally, that it must have been The Sun’s capital correspondents who
pushed the law through.?*

The Shriver Connection. The missing piece that might have altered Gordon’s
conclusions was Shriver — longtime resident of Baltimore, member of the Journalists’
Club, and close friend to Gen. Agnus.?®® The Sun’s own report on the launch of the
Journalists” Club effort said, “The resolution was the outcome of the arrest of two
Washington correspondents for refusal to reply to certain questions asked some time ago

by a Senate investigating committee.”?®® Nearly every news account of Gen. Agnus’

speech at the Philadelphia convention, when he pressed the League of Press Clubs to

indicating a date. Editor & Publisher magazine, relying on the Times story, made the connection in an
article in 1934. The editors of The Sun valorized that connection in a keepsake book about the history of
their newspaper in 1937, in a chapter written by H.L. Mencken. The error passed into the media law canon
in a 1943 article in Journalism Quarterly and a textbook by the same author, Walter A. Steigleman, in
1950. The error passed into legal scholarship with the publication of an oft-cited article in Virginia Law
Journal in 1950. Finally, it passed into historical scholarship with the publication of a history of the state of
Maryland in 1965. See supra note 33.

%7 See Gordon, supra note 249, at 42.

»81d. at 31-32.

»91d. at 24, 28.

2014, at 39-41.

L 1d. at 32.

%62 See supra notes 75-102 and accompanying text.

%63 See Journalists’ Club, An Effort to Legalize the Secrecy of Confidential Information, Sun (Baltimore,
Md.), Feb. 4, 1895, at 6.
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adopt the shield law campaign, said the drive was inspired by the legal ordeal of Shriver
and Edwards.”® He also was one of the most influential Republicans in the state in an era

when Democrats had just been driven from power in a landslide election,?® when he was

266

being courted to run for the U.S. Senate,” and when he was rumored to be on a short list

for President McKinley’s cabinet.”®’ His exact role in lobbying for the shield law can’t be

269 that controlled the

known,?®® but he was deeply involved in a Republican party
governor’s mansion 2% and the House of Delegates, and nearly controlled the Senate as

well.2™* In that light, it would seem hard to maintain that a Democrat-aligned newspaper

%4 See, e.g., Liberty of the Press, The Sources of Information Should Be Privileged, Protection for
Newspaper Men, WASH. PosT, June 13, 1895, at 3.

%65 See Lowndes Elected, He Sweeps Our Maryland and Baltimore Against the Bosses, The People Victory,
Legislature Is Republican, SuN (Baltimore, Md.), Nov. 6, 1895, at 1.

266 Editorial, For the New Maryland Senator, WASH. PosT, Nov. 10, 1895, at 6.

27 see Making Up the Cabinet, Washington Politicians Are Mentioning Names, N.Y. Times, Nov. 11,
1896, at 3 (reporting that Agnus was being considered for postmaster general).

268 The Felix Agnus Papers are housed at the University of Maryland. Unfortunately, they cover only his
military career and experiences during the Civil War. See Finding Aid, Felix Agnus Papers, University of
Maryland Archives, available at
http://www.lib.umd.edu/archivesum/actions.DisplayEADDoc.do?source=MdU.ead.
histms.0012.xml&style=ead#series2.a (last visited June 1, 2010).

%69 Agnus led the campaign effort in Baltimore for Gov. Lloyd Lowndes. See, e.g., Grand Republicans,
SuN (Baltimore, Md.), Oct. 14, 1895, at 1 (detailing rally for Lowndes, presided over by Agnus, on the eve
of a landslide election for the Republicans).

2% Agnus also happened to be a personal friend of the governor’s. See, e.g., Governor-Elect Lowndes Here,

N.Y. TIMES, Nov. 15, 1895, at 2 (reporting on Gov. Lowndes trip to New York and noting that “after
dinner, he and Gen. Felix Agnus of Baltimore went to the Horse Show™).

2™ see The Maryland Election, SuN (Baltimore, Md.), Nov. 7, 1895, at 2.
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like The Sun — whose influential Democrat publisher had died two years earlier’’? —

would have held more sway over local politics in 1896 than Agnus and the American.?”®

1897: SHAPING CONSTITUTIONAL CULTURE AND HISTORY

The new year started with a macabre twist in the ongoing Sugar Trust scandal: On
Jan. 1, William Park, an agent of the Trust accused of embezzling, shot and killed himself
in Duluth, Minn., to avoid arrest.””* On April 19, the U.S. Supreme Court finally handed
down its decision on Elverton Chapman’s second petition for a writ of error: It was

d,?”* and the non-journalist recalcitrant witness agreed to pay a $1,000 fine and

denie
serve 30 days in jail.?”® Trials of the journalists could proceed.?”’

After nearly three years, Shriver’s trial finally began May 15 in the Supreme
Court of the District of Columbia, sitting in criminal session, Judge A.C. Bradley

presiding.?’® Dittenhoefer was joined by Jere Wilson, another retired judge, to represent

22 Obituary, George W. Abell Dead, SUN (Baltimore, Md.), May 2, 1894, at 1; Death of George W. Abell,
WASH. PosT, May 2, 1894, at 4.

273 This section is not meant as criticism. Gordon’s work remains invaluable. In 1970, however, he simply
did not have the advantage that computerized databases provide today.

2% see Forecast for Baltimore and Vicinity, SUN (Baltimore, Md.), Jan. 2, 1897, at 1.

25 |In re Chapman, 166, U.S. 661 (1897) (in which the Court said Congress’ contempt statute was
constitutional and that the court in the District of Columbia had jurisdiction to render a judgment in
Chapman’s case).

276 see Chapman Goes to Jail, Occupies Two Cells and Lives Like a Prince, CHICAGO DAILY TRIBUNE,
May 18, 1897, at 1. H.O. Havemeyer, the millionaire president of the Trust, was found not guilty on May
27. See Havemeyer Goes Free, CHICAGO DAILY TRIBUNE, May 28, 1897, at 6.

277 See To Try Two Newspaper Men, ATLANTA CONSTITUTION, June 2, 1897, at 2.

2’8 See SHRIVER, supra note 37, at 120.

99



Shriver at trial.”® While Dittenhoefer declined to make an opening statement, District
Attorney Henry Davis accepted.?®°

After reviewing the facts for the jury, Davis, anticipating the defense team’s legal
arguments, said the prosecution would rest its case on just two key points: the questions
posed to Shriver were pertinent to the committee’s investigation, and he “willfully
refused” to comply under the terms of Congress’ contempt statute.”®* Dittenhoefer
interrupted to object several times,?® most pointedly when Davis proposed to have
Shriver’s article about the Sugar Trust entered into the record. His objection stemmed
from the fact that Shriver’s article did not appear in print until two days after the Senate
had passed its resolution launching the investigation; therefore, he said, the article could
not properly be part of that investigation.”

When it came the defense team’s turn to question the day’s first witness, Sen.
George Gray, a member of the Sugar Trust investigation committee, Dittenhoefer used
his questions to hammer two points: Was the name of the Congressman who spoke to
Shriver necessary for the committee’s investigation into the bribery allegations? And
couldn’t the Senate, which had considerable power to punish its own members, have

obtained this information elsewhere??** “Then pray,” Dittenhoefer asked, “what was the

279 |d

%8014, at 91.
114, at 133-34.
%82 1d. at 134-36.
83 1d. at 138.

284 1d. at 146-47.
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purpose ... of asking a newspaper man who his informant was when they had the
Senators themselves to make this admission, and no action was taken by the Senate?""2%
After the government finished calling its witnesses for the day, Dittenhoefer
moved that the case be dismissed on six grounds, mostly technical and having to do with
the committee’s jurisdiction. ?® However, bringing back the journalistic arguments he
had propounded three years earlier, Dittenhoefer argued that Shriver’s communication
with his source was privileged.?®” “The court will take judicial notice of the fact that
many of the most flagrant crimes affecting the welfare of society have been exposed and
brought to punishment through the agency of the newspaper,” he said.?®® Then he
compared the role of the journalist’s source with that of a police informant: “To bring
about the discovery of crime, the law permits information to be given to the Government
and will not compel the name of the person giving the information to be revealed. ... The

same rule should be applied for the same reasons.”*

The trial’s second day began with a lengthy opening statement by Dittenhoefer.?*
Putting aside the technical legal reasons set out in his motion to dismiss, the ex-judge

engaged Judge Bradley in an unusually frank discussion about the need to change the law

under which journalism operated.?®* “I know that | am approaching a question that has

25 1d. at 146.

28 See Trial of John S. Shriver, N.Y. TIMES, Jun. 16, 1897, at 4.

287 See Shriver, supra note 37, at 146.

288 Id

289 |d
20 1d. at 167-71.

211d. at 177-180.
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not as yet received much judicial consideration,” he said, “but it is an immensely
important question.”?*? Dittenhoefer pointed to quotes by Thomas Jefferson, law journal
articles, and treatises by experts on the rules of evidence — non-judicial precedents he
urged the judge to consider.?®® He talked about changes in society, about how the arrival
of the telegraph and telephone led to changes in the law, and about how journalism

294 “Some

played an increasingly important role as a check on wrongdoing and corruption.
Judge, some court, will have the honor at some time to lay down the all-important
principle which | am now asking this court to establish,” Judge Dittenhoefer®® told Judge
Bradley. “So | now ask this court, on the ground of public policy, to extend the principle
of privilege to the profession of journalism.”?*

On the trial’s third day, co-counsel Wilson presented the defense’s closing
arguments and a motion to direct a verdict of not guilty.”’ After reviewing legal points
that had been made in filings and in court, Wilson returned to the issue of a testimonial

privilege for journalists. This former judge engaged Judge Bradley in a remarkably

candid discussion about judicial precedents and how the law responds — or fails to

2921d. at 178.
2% |d. at 178-80. At one point, Judge Bradley interjected, “I do not see how you could have a free
government without a free press.” Dittenhoefer responded: “That, of course, is so. The principle was stated
in that epigrammatic and concise way, a method often adopted by Mr. Jefferson in the statement of his
propositions.” 1d. at 178.

%% |d. at 178. He pointed to judicial precedents for changing the law to reflect changing times: “We are
making wonderful progress every day, requiring the application of new principles of law. Some court
always must make the beginning. The creation of the telegraph and telephone have compelled the courts to
extend the old law of common carrier to their operations.” Id.

2% He always was referred to as Judge Dittenhoefer in the press, though he had not been a judge for many
years.

296 Id

271d. at 202-11.
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respond — to changes in society.*® “I admit now we have no precedent upon which we
can go in this case,” he began.?® He then pointed out that while common-law judges had
never recognized such privileges as the doctor-patient privilege or the priest-penitent
privilege, state legislatures had stepped in to create what the courts would not.>®

Then, in a remarkable stroke of creative lawyering, Wilson directed the judge’s
attention to the nation’s one and only shield law. “In the State of Maryland,” he said, “a
statute has been enacted by which this privilege is extended to this class of persons,
newspaper men.”**! The statute was the strongest sort of precedent he could cite. He was
asking the judge to analogize a common-law rule from the statute.

“Why is such legislative action necessary?” Wilson asked, and answered that it
was because no court had addressed the question in light of modern journalism.>*? He,
like Dittenhoefer, discussed the role of the press in an increasingly complex society; he
talked about the need to protect confidential sources of information in order to encourage

whistleblowers to come forward.*®® He asked rhetorically if the time had not come to

create a journalist privilege “either through judicial action or through legislative

2% |d. at 209-11. He criticized the inflexibility of the courts:
The question is, when new conditions arise, whether the courts are to be limited in
dealing with these new conditions and the precedents that have been established in
respect of other matters and under different conditions and for certain matters of public

policy.
29 |d. at 210.
300 |d.

%01 1d. at 209.
%02 1d. at 210.

303 1d. at 210-11.
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action.”* The broad question in this case, he said, “is whether the courts will themselves
do that or whether the courts will lag behind and ... wait until the legislative authority has
commanded the courts to do that which the courts ought to do.”** The related narrow

306

question, he said, was whether seeking Shriver’s source was pertinent.”> The defense

rested, and the court adjourned.*®’

Judicial Precedent Set. On May 18, Judge Bradley made journalist-privilege
history by directly addressing the question of whether journalists should be privileged as
a distinct class.*®® He pointed out that only the attorney-client and husband-wife

privileges had been recognized at common law.** He acknowledged that states, through

statutes, had extended testimonial privileges to the doctor-patient and priest-penitent

304 1d. at 211.

305 Id

%% |d. He concluded: “I submit that upon the one question alone ... this motion that we have made should
prevail.” Id.

307 |d

%%8 |d. at 212. The significant passage of his decision read in full:
Communications by client to attorney in the course of professional employment, and
confidential communications between husband and wife, are privileged at common law,
and protected from disclosure in judicial proceedings. In some of the States of the Union,
this protection has been extended by the statute to confidential communications made by
a patient to his physician in his professional capacity, and to information obtained by the
physician in his attendance upon the patient. It has been extended by state in some of the
States to communications made to spiritual advisers. It appears that communications
made to editor, or reporters, or correspondents of newspapers, have received such
legislative protection in but one of the States. The Congress of the United States has not
yet so yielded to the force of the demand of public policy for such legislation, strenuously
urged in argument, as to provide a statute protecting newspaper men, called as witnesses
before a Congressional committee, or before a court of justice, from disclosing relevant
facts within their knowledge. Until it does, | will not be able to distinguish the public
duty of the newsgatherer from that of other individuals to make such disclosures when
called to do so by a court of justice, or by an inquisitorial body having jurisdiction of the
subject.

309 Id
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relationships.®® He acknowledged that the Maryland shield law similarly extended the
privilege to journalists, but he pointed out that it was the only one of its kind in the
nation.*** He also pointed to the lack of a shield law at the federal level, which would be
controlling in his court.** He acknowledged the defense team’s urging that he analogize
from the state statutes.*** He concluded, however, that he could not draw a distinction
between journalists and non-journalists as a matter of common law.**

Nevertheless, Judge Bradley directed the jury to return a verdict of not guilty.**
He reached this result on two grounds the defense team had argued. On a technical point,
he agreed that the Senate committee had not followed correct procedures in issuing a
summons to Shriver to appear.®*® On a more substantive point, he agreed that seeking the
reporter’s source was not “pertinent” to the committee’s investigation.>*” After quoting a
dictionary and citing several treatises on the rules of evidence, he deduced that
“pertinent” was sufficiently synonymous with “relevant” to conclude that the committee

had run afoul of accepted rules of evidence by seeking the name of the source, rather than

the information provided by the source.**® He admonished the committee for having

310 Id

311 |d

312 |d

313 |d

314 |d

15 1d. at 216.
31914, at 213-14.
31714, at 214-15.

%18 |d. The judge explained his logic:

The reason given by the committee for its insistence upon an answer ... was that, given
the name of the member of Congress, he could be summoned and compelled (to testify).
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undertaken, in modern parlance, a fishing expedition: “If a Congressional committee sees
fit to roam in the realm of collateral, irrelevant, immaterial, impertinent matters, the
witness who refuses to accompany it will not be amenable to the penalties of this
statute.”

On Judge Bradley’s direction, the jury returned a verdict of not guilty, Shriver’s
bail was canceled, and he was discharged.*® In a similar memorandum, Judge Bradley
directed a verdict of not guilty for Edwards as well.*** The journalists had won.

Rhetoric in the Press. The national press covered Shriver’s trial day by day and
never failed to underscore the fact that Shriver, unlike Chapman and other Sugar Trust

322

witnesses, was a journalist.”” The press seized on the argument that the court should use

the occasion to establish a journalist privilege.*?® The Washington Post said hopefully

that the court might “establish a precedent as to liberty of the press.”*?*

... This shows that an answer giving the name might have been a matter of convenience
to the committee, but it does not indicate that the name would be a material fact in
proving or disproving the charges specified.

Id.

319 1d. at 215.
320 1d. at 216.

%21 see Acquitted Both Men, Shriver and Edwards Not Legally Summoned, The Questions Not Pertinent,
WASH. PosT, June 19, 1897, at 2.

%22 See Trial of John S. Shriver, Another Recusant Witness of the Sugar Investigation in Court Before Judge
Bradley, A New York Newspaper Man, N.Y. TIMES, June 16, 1897, at 4. The article did a remarkably
thorough job of summarizing Dittenhoefer’s legal arguments in his motion to dismiss. It ends with his
citation of a legal treatise for the proposition that “those persons which are the channel by means of which”
wrongdoing is communicated to the public should not be disclosed or punished — the essence of the free-
flow-of-information argument that would be made for the same proposition today. Id.

%23 See Shriver’s Trial Goes On, Judge Dittenhoefer Advances Another Ground for Dismissal — For the
Protection of Newspaper Men, N.Y. TIMES, June 18, 1897, at 4. The article noted that Edwards was in
attendance along with Charles Emory Smith, Edwards’ boss at the Philadelphia Press and the officer who
presented the resolution to start a shield law campaign at the League of Press Clubs’ meeting. Id.

%24 See Wait Court’s Decision, End of Argument on Motion to Dismiss, WASH. PosT, June 18, 1897, at 10.
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Coverage of Judge Bradley’s ruling prompted a deluge of articles coast to coast in
newspapers large and small.>® Stories in the popular press praised the decision as a
victory for journalism in general.**® While legal writers emphasized that the decision

327

rested on technical grounds, particularly the defective summons,®’ the journalistic press

seized on the result as establishing a precedent.?®

Most stories quoted or paraphrased
Dittenhoefer’s interpretation of the case: By accepting the argument that the identity of
Shriver’s source was not relevant, a precedent was set whereby a journalist asked to
reveal a source in a future case might argue and win on the same grounds.*?® “It
practically amounts to the same thing” as a journalist privilege, Dittenhoefer wrote in a
follow-up essay in Shriver’s newspaper, The Mail and Express.**®

While legal writers condemned the result as an invitation to print libelous material

with impunity,®*

the press hailed it as progress for a maturing profession and for the
normative ideal of freedom of the press. A multi-deck headline in The Mail and Express
neatly encapsulated those two rhetorical frames: “RIGHTS OF THE PRESS, Judge
Dittenhoefer Discusses Acquittal of Mr. Shriver, VICTORY FOR JOURNALISM, The

Newspaper Has Become a Most Potent Factor in the Detection of Crime and the

%25 See SHRIVER, supra note 37 at 250-61. The book memorializing the trial, published by Shriver’s Mail
and Express, compiled 18 articles drawn from a variety of sources.

326 Id

%27 See, e.g., The Albany Law Journal, Current Topics, 55 ALB. L.J. 425, 426 (1897).

%28 See Shriver and Edwards Free, N.Y. TImMES, Jun. 19, 1897, at 3.

%29 Acquitted Both Men, Shriver and Edwards Not Legally Summoned, WASH. PosT, June 19, 1897, at 2.
%0 gee Shriver, supra note 37, at 250-251.

! The Albany Law Journal, Current Topics, 56 ALB. L.J. 37, 38 (1897-1898).
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Correction of Wrongs.”** The Boston Post likewise framed its coverage, in headline and
text, as “rights of the press” and the “right” of a journalist to protect confidential
sources.>** The Washington Post’s interpretation, under the headline “The Liberty of the
Press,” went so far as to claim that Judge Bradley “has affirmed (for the press) its right
and its duty as one of the great bulwarks of a free government to be ever vigilant, fearless
and the faithful servant of the people.”®* The Democrat and Chronicle in Rochester,
N.Y., asserted that to force any journalist to reveal a source was “a clear violation of the
constitutional right of free criticism of existing government.”** These non-judicial
actors, as Gerhardt’s theory would predict, were making “constitutional judgments” that
courts and legislatures in 1897 were only beginning to “imbue with normative

authority.”%

Di1ScussION AND CONCLUSIONS
“There is ... no such thing as an inherently ‘frivolous’ legal argument considered

transhistorically,” Jack Balkin and Sandy Levinson have contended.®*” “The judgments of

2 The capitalization was in the original. See SHRIVER, supra note 37, at 250.

%33 1d. at 260.

%4 1d. at 259.

%% See The Albany Law Journal, supra note 326, at 432 (in which the editorial is reprinted).

%36 See Gerhardt, supra note 18, at 715.

%37 Jack M. Balkin and Sanford Levinson, Legal Historicism and Legal Academics: The Roles of Law

Professors in the Wake of Bush v. Gore, 90 GEORGETOWN L.J. 173, 180 (2001). “Indeed,” they wrote,
one of the most remarkable features of any study of American legal history is watching
arguments migrate from the category of ‘frivolous’ or ‘unthinkable’ ... to being so

overwhelmingly persuasive that to criticize them is to be tarred with the brush of
“frivolity.” ”
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well-socialized lawyers about what is more plausible and less plausible, and even
between what is ‘on the wall” and what is totally ‘off the wall,” are not fixed,” they have
written; “rather, they evolve over time in response to historical and political forces in
addition to the inevitable internal changes in legal doctrine.”®* On this view of legal
history, you could draw a line from the arguments made by the Shriver-Edwards legal
team in 1897 to the parallel arguments made by Justice Potter Stewart in his dissent in

Branzburg v. Hayes 75 years later.>*

They argued that 1) the names of Shriver’s and
Edwards’ sources were not relevant to the Senate committee’s investigation of the Sugar
Trust scandal; 2) the committee had not exhausted other sources for its investigation,
such as members of the Senate; and 3) knowing the names of the reporters’ sources
would not prove or disprove the allegations of bribery under investigation.**® The key
difference between their three-prong argument and Stewart’s proposed three-part test for
a privilege is that they could not plausibly have staked that claim on the First
Amendment. In 1897, that would have seemed totally “off the wall,” to borrow Balkin
and Levinson’s term.

Michael Gerhardt’s theory of non-judicial precedents can track the progress of

claims about constitutional meaning by focusing especially on the first movers in the

38 1d. at 179.

%9 408 U.S. 665, 725 (1972) (Stewart, J., dissenting).

%40 |d. at 743. Stewart proposed a three-part test that was later adopted by many federal courts:
[W1]hen a reporter is asked to appear before a grand jury and reveal confidences, | would
hold that the government must (1) show that there is probable cause to believe that the
newsman has information that is clearly relevant to a specific probable violation of law;
(2) demonstrate that the information sought cannot be obtained by alternative means less
destructive of First Amendment rights; and (3) demonstrate a compelling and overriding
interest in the information.
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evolutionary process Balkin and Levinson described.*** Non-judicial actors operating
outside courts often establish non-judicial precedents whose functions include “settling
legal disputes, serving as modes of constitutional argumentation, facilitating national
dialogues on constitutional law ... (and) shaping national identity, judicial doctrine, and
constitutional culture and history.”*** Non-judicial precedents — including norms and
customs, statutes and regulations — can remain operable outside court-made law, or they
can be absorbed into constitutional doctrine.

When the Shriver-Edwards affair began in 1894, the U.S. Supreme Court had not
begun to map the contours of a First Amendment jurisprudence we would recognize
today; the Court did not even hear its first Press Clause case until 1907.3** With the First
Amendment languishing in its “forgotten years,” as David Rabban has dubbed this era,
journalists in the 1890s were at the mercy of hostile common-law judges.®** At the end of
a century of defeats in court, journalists and their advocates developed a two-prong
strategy: to take their case to legislatures in hope of winning popular support and to frame
the protection of confidential sources as serving a public good related to the Founders’
vision of a free press. Such a strategy, viewed through Gerhardt’s model, would be a way

1345

of “implementing constitutional values”*™ outside the courts.

! Gerhardt, supra note 18.

¥21d. at 717.

%43 patterson v. Colorado, 205 US 454 (1907) (holding that a contempt conviction and monetary fine
against a newspaper that published an article critical of a court decision did not offend the First
Amendment).

%4 See RABBAN, supra note 45, at 15 (in which he wrote, “no group of Americans was more hostile to free
speech claims ... than the judiciary, and no judges were more hostile than the justices on the United States
Supreme Court”).

% Gerhardt, supra note 18, at 775.
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Shriver and Edwards were the only journalists ever to be indicted under the
Contempt of Congress Act of 1857, which prescribed a fine of up to $1,000 and a jail
term of up to a year. To fight back, these Ivy League-educated reporters retained a former
judge-turned-celebrity lawyer to represent them, and they enlisted the help of a former
Civil War hero-turned-publisher to rally public and political support. By self-consciously
seizing on their headline-generating plight and tying it closely to a corruption scandal
unfolding in Washington, these non-judicial actors were, in accord with Gerhardt’s
theory, helping to set the legal agenda and facilitating a national debate about
constitutional values.®*°

The journalistic press was well positioned for such a fight in the late 1890s.
Casting off the stigma of “yellow journalism,” journalists were adopting a more
professional image by cultivating the “objectivity standard” and by building powerful
press clubs and national associations to foster best practices and codes of ethics. Legal
historian Eric Easton has identified this period as the birth of The Press as a force for
lobbying, as a special interest that could command attention in the corridors of power.*’
In the same period, Robert Spellman has shown,**® a defiant stance struck by individual
journalists to protect sources in the past had hardened into an industry-wide norm
expected of all journalists. Still, in Gerhardt’s model, such a non-judicial precedent might

seem weak and susceptible to challenge because it would not carry the force of law.>*

346 1d. at 765-70.

7 Eric Easton, The Press as an Interest Group: Mainstream Media in the United States Supreme Court, 14
UCLA ENT. L. Rev. 247 (2007).

%8 See Spellman, supra note 65.

9 See Gerhardt, supra note 18, at 763.
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Journalists and press advocates set out to change that in 1895. After Shriver and
Edwards lost their case in a federal court in the District of Columbia and the U.S.
Supreme Court refused to hear their plea for a writ of habeas corpus, the newly organized
press mobilized. Using the annual meeting of the International League of Press Clubs as a
platform, leaders launched a national campaign to press state legislatures to adopt statutes
that would become known as shield laws; there was even talk of lobbying Congress for
such a law at the federal level. Their first success came a year later, in Maryland, with
adoption of the nation’s first shield law. That success can be partly explained by a
connection that has remained hidden until the historical reconstruction of this study:
Shriver was from one of Maryland’s most powerful families, he had worked at the
Baltmore American, and he was a close friend of that newspaper’s publisher, Felix
Agnus, who led the nationwide lobbying campaign. Although Maryland’s statute would
remain unique for decades, Gerhardt’s theory would count it as a significant development
for it marked the instantiation of a professional norm into law — his model of a non-
judicial precedent.®*°

That strengthened non-judicial precedent held the potential to influence court-
made law in the future. To borrow Judge Roger Traynor’s metaphor, Maryland had
launched a statute into a common-law orbit, and its presence could exert influence on
judges confronting the journalist-privilege question for the first time; the statute might be
considered a model of sound policy, one that courts might analogize in common law.
This is exactly how the Shriver-Edwards defense team depicted it during the reporters’

appeal in 1897. In a remarkably candid three-day exchange with the judge in the case, the

%0 |d. at 715 (in which he writes, “I define non-judicial precedents as any past constitutional judgments of
non-judicial actors that courts or other public authorities imbue with normative authority.”).
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lawyers pointed to the Maryland statute as evidence of popular and elite support for the
reporters’ claim to a privilege, and they expressly urged the judge to analogize a
common-law rule based on the statute.

This episode precisely fulfilled a prediction of Gerhardt’s theory. The campaign
for shield laws in the states could not have directly helped Shriver and Edwards; their
case was being heard in a federal court. Instead, the defense team was counting on the
signaling function of such a strong non-judicial precedent on the books. “Non-judicial
actors send signals to courts,” Gerhardt has written, and “non-judicial actors also seek to
construct precedents to influence not only the agendas of their respective states but also
the agendas of other states and the federal government.”**

At trial, the Shriver-Edwards defense team made two explicitly Constitutional
arguments: that forcing the reporters to divulge their sources would violate their rights
against improper search and seizure and against self-incrimination. More important, they
laid out for the first time in a journalist-privilege case an elaborate argument based on
freedom of the press: that journalism had grown professional and reliable enough to be
considered a public utility; that journalism played a vital role as an intermediary between
the people and their government; that journalism was an important check on government
corruption. We would recognize these as First Amendment rationales today, though

lawyers in 1897 could not plausibly have argued on that basis. Instead, according to

Gerhardt’s theory, they were facilitating a dialogue about constitutional values.**

*11d. at 765-66.

%2 1d. at 778-79.
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The trial ended with an order to the jury to find the reporters not guilty. Like
Justice Stewart in his holding in Garland v. Torre in 1958,% Judge A.C. Bradley
conceded that there was merit in the policy argument for protecting reporters’ sources,
though he said that it should be left to the legislatures. Further, like Justice Stewart in his
dissent in Branzburg in 1972, Judge Bradley based his decision partly on his belief that
the names of the sources were not relevant. The judge emphasized that he was not
establishing a journalist privilege as a matter of common law, but headlines nationwide
hailed the decision as a victory for the “rights of the press” and the “rights of journalists.”
This same sort of rights rhetoric suffused the shield-law campaign. Journalists hailed the
passage of the Maryland law as a victory for “freedom of the press,” one that secured a
journalist’s “right” to protect his or her sources.

Gerhardt would not chastise those journalists for blurring the lines between
common law, constitutional law and statutory law. Telling journalists in the 1890s that
only courts conferred rights while legislatures made public policy would have been a
distinction without a difference. At a time when courts had said next to nothing about the
First Amendment, these non-judicial actors were first movers in defining the aspirations
of a free press. They were, as Gerhardt’s theory would predict, shaping national

%% and shaping legal history.®* The journalists, not the courts, were establishing a

identity
concrete norm they believed would give substance the vague promise of the Press Clause;
a legislature, not a court, instantiated that norm into law for the first time. These non-

judicial actors were putting the journalist-privilege issue on a trajectory that would 1)

%3 Garland v. Torre, 259 F.2d 545 (2nd Cir. 1958), cert. denied, 358 U.S. 910 (1958).
%4 1d. at 774.

35 1d. at 772.
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lead to the proliferation of shield-law statutes in decades to come, and 2) suffuse future
debate with First Amendment rhetoric to sway public and elite opinion. Those will be the

subjects of the next chapter.
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CHAPTER IlI
JOURNALIST PRIVILEGE IN 1929: NON-JUDICIAL ACTORS
AND THE QUEST FOR A FEDERAL SHIELD LAW
While the legal landscape of the 19th century was dominated by common-law
judges shaping and reshaping common-law precedents, the 20th century saw the rise of
statutory law as the engine of an increasingly complex administrative state.! Judge-
turned-academic Guido Calabresi famously lamented in 1999 that courts were “choking

on statutes.”?

Yet, despite its prevalence and importance, statutory law has remained
largely understudied and undertheorized in the academy.?

Scholars who specialize in statutory law have criticized constitutional-law
scholars for focusing too narrowly on court decisions, especially those of the U.S.
Supreme Court, and for failing to account for the work that statutes do in giving practical
meaning to broad constitutional principles. Eminent scholars such as Peter M. Shane and

William N. Eskridge, Jr., working separately, have theorized a sort of “statutory

constitution” that operates in concert with court-made law.* They both envision a broad

! GuIDO CALABRESI, A COMMON LAW FOR THE AGE OF STATUTES 1 (1999).
Z1d. at 1.

® WILLIAM N. ESKRIDGE, JR. DYNAMIC STATUTORY INTERPRETATION 1-8 (1994). See also WILLIAM N.
ESKRIDGE, JR., & JOHN FEREJOHN, A REPUBLIC OF STATUTES: THE NEW AMERICAN CONSTITUTION (2010)
(laying out a new theory that integrates statutory law within a constitutional framework).

* Peter M. Shane, Voting Rights and the “Statutory Constitution,” 56 L & CONTEMPORARY PROBLEMS 243
(1993); William N. Eskridge, Jr., American’s Statutory “Constitution,” 41 U.C. DAvIS L. Rev. 1 (2007-
2008).



framework that joins the “large C Constitutional law” created by courts with a “small ¢
constitutional law” created by statutes that operationalize constitutional principles such as
equality and non-discrimination.’ Both Shane and Eskridge use as an example the Equal
Protection principles announced in Brown v. the Board of Education® but given a
mechanism for enforcement in the Civil Rights Act of 1964.” Both have used voting
rights as another example: You cannot understand the evolution of those rights by
studying only court decisions; those must be situated in a complex matrix of federal and
state rules, starting with the Voting Rights Act of 1965.2 Court-myopic scholarship, they
have argued, is blind to the reality of how complex and dynamic America’s constitutional
system actually is.’

Michael Gerhardt’s theory of non-judicial precedents tries to solve that problem
by elevating the role that non-judicial actors play in creating norms, customs, and rules
that almost always precede recognition in court-made law.'® “Virtually every question of
constitutional law that the Court hears,” he has written, “already has been considered by

one or more non-judicial actors.”*! Four aspects of Gerhardt’s theory seem especially

® See SHANE, supra note 4, at 243-45; ESKRIDGE, supra note 4, at 3-6.
6347 U.S. 483 (1954).
"Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in sections of 2 U.S.C., 28 U.S.C., and 42 U.S.C.).

® Pub. L. No. 89-110, 79 Stat. 437 (codified at 42 U.S.C. §§ 1971, 1973, 1973a-1973p). See also SHANE,
supra note 4, at 252-69; ESKRIDGE, supra note 4, at 12-17.

® Shane has summed up the problem this way: “One way of understanding the capacity of nonjudicial
actors to create the operational meaning of our Constitution is to relate the topic to a larger problem
perennially plaguing U.S. constitutional theorists, namely, accounting for legal change.” See SHANE, supra
note 4, at 243.

19 Michael Gerhardt, Non-Judicial Precedent, 61 VVAND. L. REV. 714 (2008).

4. at 746.
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relevant to the early history of the journalist-privilege issue: 1) Non-judicial precedents
can help set the public agenda by drawing attention to an issue in need of resolution;*? 2)
non-judicial precedents can help facilitate dialogue about a Constitutional question,
especially a novel one that courts have not directly addressed;** 3) non-judicial
precedents can help implement Constitutional values by interpreting broad concepts, such
as freedom of the press, into workable rules — with or without a court’s imprimatur;** and
non-judicial precedents can help shape legal history.*

The primary goal of this chapter will be to apply Gerhardt’s theory to an early
turning point in journalist-privilege history: the first attempts, in 1929, to persuade
Congress to adopt a federal shield law.'® These attempts significantly raised the stakes in
the long-running debate over journalists’ claims for a need to protect confidential
sources. With only one state-level shield law on the statute books at the time,*’ the
campaign in Washington raised the specter of the legislative branch intervening in an
issue long controlled by the judiciary. Seen through Gerhardt’s theory, the drive for a
federal shield law also represented an opportunity for non-judicial actors to help give
meaning to the constitutional value of freedom of the press, which was largely undefined

by courts at that time.

'21d. at 765.
3 1d. at 766.
Y 1d. at 775.
©1d. at 772.

16 A Bill Exempting Newspaper Men From Testifying With Respect to the Sources of Certain Confidential
Information, S. 2110, 71st Cong., 1st Sess. (Oct. 30, 1929).

7 Maryland was unique from 1896 to 1933. See, e.g., David Gordon, The 1896 Maryland Shield Law: The
American Roots of Evidentiary Privilege for Newsmen, JOURNALISM MONOGRAPHS, No. 22 (Feb. 1972).
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A second important goal of this chapter will be to correct the historical record
about the events of 1929 and to illuminate their significance. Although Congress has
debated adopting a shield law off and on for 80 years and although it has been the focus
of intense debate in the last five years,'® the campaign of 1929 has remained but a
footnote.'® Some mid-century media scholars took note of these events,?® but the story
has remained largely untold outside of undocumented textbooks.? The history
reconstructed here will emphasize the role that non-judicial actors — including William
Randolph Hearst and Fiorello La Guardia — played in leading a national debate about
journalism, sources and, as Gerhardt’s theory would predict, the meaning of freedom of
the press. It also will tie these events directly to a raft of shield laws adopted in the 1930s
and 1940s, a link that never has been shown (see APPENDIX).

The chapter will address these research questions: How have non-judicial actors
responded to judicial decisions? How have non-judicial actors shaped the debate over

journalist privilege? What rationales for a testimonial privilege have they articulated, and

18 See, e.g., Anthony L. Fargo, The Year of Leaking Dangerously: Shadowy Sources, Jailed Journalists,
and the Uncertain Future of the Federal Journalist's Privilege, 14 WM. & MARY BILL RTS. J. 1063 (2005-
2006) (one of many recent articles calling on Congress to adopt a shield law to respond to a growing
number of subpoenas issued against journalists in the face of diminishing protection in federal courts).

19 See, e.g., Sam J. Ervin, Jr., In Pursuit of a Press Privilege, 11 HARV. J. ON LEGIS. 233, 241 (1973-1974).
Footnote 23 states that Capper introduced S. 2175 on Oct. 30, 1929, but that is wrong. That bill was
actually Capper’s second, introduced on Nov. 20. The first bill was S. 2110, introduced in the Senate on
Nov. 14. The date Oct. 30 refers to the legislative day recorded in the Senate record, which is the same for
both because that “legislative day” stretched for the whole of the special session, from gavel to gavel. See
71 CoNG. REC. 5832 (1929). Many legal scholars have duplicated that slightly wrong footnote. See, e.g.,
Leslie Siegel, Trampling on the Fourth Estate: The Need for a Federal Reporter Shield Law Providing
Absolute Protection Against Compelled Disclosure of News Sources and Information, 67 OHIO STATE L.J.
468 (2006).

2 gee, e.g., Walter A. Steigleman, Newspaper Confidence Laws: Their Extent and Provisions, 20
JOURNALISM Q. 230, 234 (1943).

21 The fullest account of these events, running about two pages, was included in an unfootnoted journalism

textbook, so scholars have no citations to lead them to further resources. See Curtis D. MacDougall,
NEWSROOM PROBLEMS AND PoLICIES 320 (1949).
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how, if at all, have those rationales changed over time? The study will show that
journalists and press advocates in 1929 were well-organized and more forceful than ever
in their response to defeats in court; they assertively sought to sway public and elite
opinion by emphasizing journalism’s role as a public good; they were in the process of
abandoning unsuccessful legal arguments, such Fifth Amendment claims against self-
incrimination; they were instead explicitly framing the journalist-privilege question in
First Amendment terms; and they seemed willing to turn away from the courts and to
seek relief in the legislatures.

The first substantive section of this chapter will sketch the position of journalists
in society in 1929 and the press’ legal footing at the time. The second part will sketch the
key non-judicial actors driving the events of 1929. The third part will reconstruct the
events leading up to and growing out of this initial drive for a federal shield law. The
final part will offer an interpretation of these events through the lens of Gerhardt’s theory

of non-judicial precedents.

POSITION OF THE PRESS IN SOCIETY

The journalistic press was at the height of its powers in the late 1920s, bolstered
by strong economic conditions and improved government relations. Although the press
was still fighting fundamental legal battles, it could point to some significant victories in
this era. On the journalist-privilege issue, however, the press and its advocates appeared
to be losing ground in the courts or, at the least, standing still.

Image and Influence. Nineteen-twenty-nine was a peak-performance year for

the news industry. The New York Times reported a daily circulation of 426,007 and a
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Sunday circulation of 706,927.2? Editor & Publisher’s annual industry survey reported
that aggregate advertising revenue had reached a record of $240 million for the year.?®
Newspapers such as the San Antonio Express were opening million-dollar headquarters.?
Newspapers were investing in new-fangled methods of reporting, including buying and
manning private airplanes.?> In November of that year, William Randolph Hearst’s Fox
Film Corp. opened a theater in New York devoted solely to showing news reels, back to
back, a forerunner to today’s cable news channel.?

The press also enjoyed heightened prestige on the national political scene. After
suffering through one of the most repressive eras in its history, during World War 1,%’ the
press began to push back during the 1920s.?® Nothing before had cemented the popular
image of the press as a check on government corruption like coverage of the Teapot
Dome oil-and-kickback scandal, which broke into the headlines early in President Warren
G. Harding’s administration and remained there through the end of the decade.?® Paul .

Anderson of the St. Louis Post-Dispatch was one of several reporters whose work was

22 See Circulations, Rates and Personnel of U.S. Daily Newspapers, EDITOR & PUBLISHER, Jan. 25, 1930, at
76. For the sake of brevity and convenience, Editor & Publisher shall be referred to in notes as E&P.

81929 Record Year for National Copy; $240,000,000 Spent, Ad Bureau Says, E&P, Jan. 11, 1930, at 12.
2 C.M. Meadows, Jr., San Antonio Dailies in New Plant, E&P, Oct. 5, 1929, at 12.

% Jerome H. Walker, Planes Broadened News Field in 1929, E&P, Dec. 28, 1929, at 9.

28 John F. Roche, First Theater Showing All-News Films Opens in New York, E&P, Nov. 9, 1929, at 28.

The theater operated 10 a.m. to midnight, and news buffs paid a quarter for admission.

%7 See, e.g., Margaret A. Blanchard, “Why Can’t We Ever Learn?” Cycles of Stability, Stress and Freedom
of Expression in United States History, 7 Comm L. & PoL’y 347-378 (2002).

2 \WILLIAM L. RIVERS, THE ADVERSARIES: POLITICS AND THE PRESS 24 (1970) (recalling that members of
the press had “discovered the full thrust of their power” during the Teapot Dome scandal).

% See FRANK LUTHER MOTT, AMERICAN JOURNALISM: A HISTORY, 1690-1940, 700 (3rd ed. 1962).
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cited as evidence by Congressional investigators,® and he ultimately won a Pulitzer Prize
for it in 1929.%! The years-long scandal peaked on Oct. 25 that year, when Albert Fall,
former interior secretary under then-dead President Harding, was convicted and
sentenced to a year in prison with a $100,000 fine — the first Cabinet member ever
brought down by the press.*

One explanation for an empowered press during the 1920s was improved relations
with the White House. While Woodrow Wilson’s presidency had ended on a bitter note,
especially after the United States declined to join the League of Nations,* the arrival of
Harding was greeted by cheers in the press corps.®* Harding was a newspaperman-turned-
politician, and upon his inauguration, 600 newspaper editors from around the country
presented him with an editor’s chair for the White House.* Even after scandal engulfed

his presidency, the press carefully protected Harding, often by casting him as a naif

04,

%1 See The Pulitzer Prizes for 1929, available at http://www.pulitzer.org/awards/1929 (last visited Mar.
10,2011).

%2 See David H. Stratton, Behind Teapot Dome: Some Personal Insights, BUSINESS HIST. REV., Vol. 31, No.
4 (Winter 1957), at 385-402.

% See RIVERS, supra note 26, at 24. Rivers recalled: “[Wilson] was supersensitive, and he blamed the
correspondents for reporting criticism of his Administration voice by Congress. ... He gradually withdrew
into a shell of persecution.” Id.

% See MOTT, supra note 27, at 721.

% See Harding Gets Gift of Editorial Chair, Offering of Friendship From 600 Editors Is Made From
Timber of the Old Revenge, N.Y. TIMES, July 14, 1921, at A2. Sen. Arthur Capper of Kansas was quoted
saying:

We believe the American press, exemplified by your own honorable part in its

upbuilding, does much to make men more thoughtful and considerate and upright in the

forming of the highest ideals of American citizenship. That the newspaper men have

complete confidence in your ability and determination to measure up to the great

demands of the time is shown in this spontaneous expression today.
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surrounded by crooks.*® When Calvin Coolidge took the helm in 1923, he vowed to keep
press relations cordial and continued Harding’s custom of frequent meetings with the
press, though he imposed a strict rule: He was never to be quoted. Not only did this help
create the image of “Silent Cal,” but it also drove reporters to shift their focus from the
White House to Congress;*’ the Senate became the coveted beat.*® Even Herbert Hoover
enjoyed a friendly relationship with the press, at least for a time. He had owned an
interest in the Washington Herald until 1922, and he was a reliable source for the press
during his stint as commerce secretary in Coolidge’s administration. His troubles with the
press did not begin in earnest until the stock market crash in late October 1929.%°

Legal Footing. Just as in the 1890s, the 1920s saw a rising tide of libel
lawsuits.*® It became common in this period for large newspapers to hire in-house legal
counsel to review sensitive articles for potential problems.** By 1929, Editor & Publisher
magazine reported a stream of new suits and decisions week after week, sometimes

lumped under the sub-headline “Libel Epidemic.”** The tide crested in early 1930 with

% |d. See also RIVERS, supra note 26, at 25. He wrote: “Toward the end, as the correspondents and the
Congress revealed more of the scandals of his subordinates, Harding seemed to withdraw from life. He died
in 1923, leaving a memory of a man who was only gradually becoming aware that he had surrounded
himself with thieves.” Id.

%7 See MOTT, supra note 27, at 722.

% See RIVERS, supra note 26, at 25.

% See MOTT, supra note 27, at 722-23.

%0 See KATHY ROBERTS FORDE, LITERARY JOURNALISM ON TRIAL 87-88 (2008).

“d.

%2 Libel Epidemic, Three St. Louis Dailies Defendants in Actions Totaling $300,000, E&P, Sept. 28, 1929,
at 3.

123



the largest libel lawsuit filed up to that time: $48 million in damages sought from nine
newspapers and wire services.*?

Unimaginable today, the press in the 1920s also operated under the onerous threat
of indirect contempt, also known as contempt by publication.** Writers, editors, and
cartoonists were routinely cited and fined for criticizing or even questioning judicial
decisions.* In the late 1920s, fines of up to $1,000 were common.* The U.S. Supreme
Court in 1907 had ruled that the First Amendment did not protect the press from this sort
of contempt citation.*’ So although journalists routinely talked of indirect contempt as a
threat to freedom of the press, they were forced to seek relief through statutory law.* In
1929, two major lobbying campaigns were launched, in New York*® and in Washington,
D.C.*® At the federal level, Sen. Arthur VVandenberg of Michigan, who was a newspaper

publisher, led the effort to adopt a law curtailing judges’ powers to hold newspapers in

“ World’s Greatest Libel Suit, Asking $45,000,000, Filed by Durant, E&P, Feb. 8, 1930, at 6.
* See WAYNE OVERBECK, MAJOR PRINCIPLES OF MEDIA LAW 321-23 (2006).
“1d.

“® See, e.g., Jerome H. Walker, Judges Differ in Views on Contempt, Review of Noted Cases Shows Lack of
Unanimity in Administering Law, E&P, Dec. 7, 1929.

4" patterson v. Colorado, 205 U.S. 454 (1907). The Court would not use the First Amendment to curtail so-
called indirect contempt until 1941, in Bridges v. California, 314 U.S. 252.

“8 See, e.g., Revision of Contempt Laws Discussed, E&P, Nov. 2, 1929, at 32 (stating, “The need for
revision of the laws of new York State relating to contempt of court, if the freedom of the press is to be
safeguarded” was the topic of a meeting of the Western New York Publishers’ Association).

“1d.

*® George H. Manning, Vandenberg Would Limit Power of Judges in Indirect Contempt, E&P, Sept. 14,
1929, at 10.
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contempt for what the newspapers published.® There was talk at the time that
Vandenburg’s bill, if adopted, might also be a solution to the journalist-privilege issue.>?

Another fundamental legal battle the press was waging in 1929 was against prior
restraints — or, as Editor & Publisher dubbed the problem, “Censorship by Injunction.”
In one particularly egregious case that year, a streetcar company in Milwaukee sought an
injunction to prevent a newspaper from printing a letter to the editor written by a
dissatisfied customer; when the newspaper pressed its case in court on First Amendment
grounds, the court sided with the streetcar company.> The issue was brought to a climax
in December that year, when the Minnesota Supreme Court rejected, for a second time, a
First Amendment challenge to the state’s so-called gag law.>® Immediately, Robert
McCormick, the powerful publisher of the Chicago Tribune, vowed to put his paper’s
influence and money behind an appeal to the U.S. Supreme Court>® — an effort that led 18
months later to the landmark decision in Near v. Minnesota.”’

Amid these ongoing battles, the press managed to achieve at least one unqualified

—and unquestionably important — legal victory in 1929. Since 1789, the Senate had

> George H. Manning, Editors Acclaim Move to Bring Contempt Cases Before Impartial Tribunal, E&P,
Sept. 28, 1929, at 1. The bill died in committee the following year. See George H. Manning, Contempt Bill
Held in Committee, E&P, Feb. 15, 1930, at 5.
2 1d.
*% Editorial, Censorship by Injunction, E&P, Jan. 11, 1930, at 32.
*1d.
% See Minnesota Suppression Law Upheld, State Supreme Court Rules That Act Does Not Infringe
Freedom of Press Guarantee, E&P, Dec. 28, 1929, at 7.
56
Id.
%283 U.S. 697 (1931), handed down June 1. For a complete and compelling account, see FRED

W. FRIENDLY, MINNESOTA RAG: CORRUPTION, YELLOW JOURNALISM, AND THE CASE THAT
SAVED FREEDOM OF THE PRESS (2003).
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conducted much of its business behind closed doors, in “executive session,” including its
votes on presidential appointments to the federal bench. That dramatically changed in
May 1929, in a bitter fight over President Hoover’s appointment of Irvine Lenroot to the
U.S. Court of Customs & Patents, not because it was a high-profile post but because
Lenroot’s name had become tainted by the Teapot Dome oil-and-kickback scandals.
Rather than merely report that Lenroot’s nomination had gone through 42 to 27, United
Press reporter Paul Mallon used confidential sources to piece together a nearly flawless
roll call of who supported the controversial nominee and who did not.*®

The ensuing “bad blood fight” between the Senate and the press included
Democratic Senators vowing to conduct a closed-door investigation into Mallon’s
reporting, to hold him in contempt, and, if he still refused, to throw him in jail.>® After
Sen. David Reed of Pennsylvania railed against “the so-called ethics of your so-called
profession” and the Senate barred all reporters from the floor, the press went on the
attack; it castigated the senators as a secretive elite and praised reporters as
representatives of the people.®® Sen. Robert La Follette, Jr., a progressive Republican and

a newspaper publisher,®* vowed to start reporting everything done in secret to his

%8 Journalists of that era have recounted these events with relish. See, e.g., HUGH BAILLIE, HIGH TENSION:
RECOLLECTIONS OF HUGH BAILLIE 288 (1959); RAY THOMAS TUCKER, SONS OF THE WILD JACKASS 165
(1969); WALTER TROHAN, POLITICAL ANIMALS: MEMOIRS OF A SENTIMENTAL CYNIC 157 (1975).

% Special to the New York Times, Senate Floor Closed to Press, N.Y. TIMES, May 23, 1929, at Al. See
also Editorial, Senate v. Press, TIME, June 3, 1929, available at http://www.time.com/time/magazine/
article/0,9171,732427,00.html (last visited Mar. 10, 2011).

% M. Farmer Murphy, Blow at U.P. Closes Senate Floor to Press, SUN (Baltimore, Md.), May 23, 1929, at
Al

%! Robert La Follette, Sr., started the left-wing political newspaper La Follette’s Weekly in 1909. In 1929,
the junior La Follette changed the name of the paper to The Progressive, and it is still published under that
name. See The Progressive, History and Mission, available at http://www.progressive.org/mission (last
visited Mar. 10, 2011).
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constituents in Wisconsin and dared the Democrats to bar him from the floor along with
the reporters.®? After a week of merciless press coverage, the Senate backed down: It
canceled the investigation of Mallon®® and rewrote the rules of the chamber to end
closed-door sessions.** Washington reporting was forever changed.®

Status of the Privilege. The decade began with a major setback, in the eyes of
the press, in the quest for a testimonial privilege. When the U.S. Supreme Court denied
certiorari in the 1921 case of Hector Elwell, managing editor of the Wisconsin News,®
journalists interpreted it as a reversal of an apparent trend toward recognition of a
privilege.®” Editor & Publisher went so far as to announce in a large-type headline, “U.S.
Supreme Court Made New Law in Elwell Contempt Case.”®® The trade magazine
recounted a string of cases that suggested a de facto privilege or at least a tacit

willingness on the part of judges to excuse reporters from revealing sources based on

82 Associated Press, Press Row Defense Given, Rules Committee Denounced, La Follette Dares Senate to
Expel Him for Telling How He Votes, L.A. TIMES, May 24, 1929, at Al.

% See, e.g., Special to the New York Times, Senators Drop Plan for Secret Inquiry, N.Y. TIMES, May 25,
1929, at A2; United Press, Senate Gets Report Urging Publicity, WAsH. PosT, May 29, 1929, at A2.

% See, e.g., Richard V. Oulahan, Favor Publishing All Senate Votes; Rules Committee Members Advise
Ending Secret Roll-Calls on Nominations, N.Y. TIMES, May 29, 1929, at 24.

% Since then, the U.S. Senate has held closed-door sessions just a handful of times. See generally Marjorie
Cohn, Senate Impeachment Deliberations Must Be Public, 51 HASTINGS L.J. 365 (2000).

% Elwell v. United States, 275 F. 775 (7th Cir. 1921), cert. denied, 257 U.S. 647 (1921) (holding that a
court decides from the circumstances whether Fifth Amendment protection applies; it is not up to a
witness’s discretion).

%7 See, e.g., No Confessional Seal on News Sources, E&P, Oct. 29, 1921, at 14 (saying in a sub-headline,
“U.S. Supreme Court Says Elwell Was Guilty of Contempt in Not Giving Grand Jury Information — Will
Go to Jail, is Belief”).

% Frank Leroy Blanchard, U.S. Supreme Court Made New Law in Elwell Contempt Case, E&P, Nov. 5,

1921, at 15 (saying in a sub-headline, “Overthrows Theory That Reporter’s News Sources Are Privileged,
Which Has Been Upheld by Lower Courts Actively and by Inference”).
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technical grounds or the belief that the information was not relevant.®® The journalists’
sense of a trend was not unfounded: When the question of a journalist privilege first
made it to the High Court, in the Burdick case of 1915, the reporter won — though only on
narrow technical grounds, not because the Court accepted his claim to protection under
the Fifth Amendment.”” When Elwell’s petition for cert. was denied, journalists
interpreted it to mean that the Fifth Amendment argument, which he also had made, was
effectively foreclosed.” “In other words,” Editor & Publisher editorialized, “there is no
law that will protect an editor or reporter in his refusal to tell from whom he has obtained
news in confidence.”’

Thus, journalists in 1929 were in roughly the same position as journalists in the
19th century: There was no solid judicial precedent they could cite to support a
testimonial privilege based on common law, based on the Fifth Amendment’s mandate

against self-incrimination, or, two years before Near v Minnesota, based on the Press

Clause of the First Amendme