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ABSTRACT

Elizabeth Lyons: The Evolution of German Asylum Policy: Balancing Humanitarian Obligations
with Domestic Pressures (Under the direction of Robert Jenkins)

This thesis analyzes the modification of asylum policy by the Federal Republic of
Germany in the face of mass migration. It argues that the German experience shows that states
prioritize protecting state sovereignty over adhering to humanitarian obligations by examining
two litmus tests in the history of German asylum policy: first, the response to German
Unification and the wars in the former Yugoslavia; and second, the reactions to the Arab Spring
and the Syrian Civil War.

Through the analysis of discourse and institutional framing, the thesis explores how the
German government initially implemented inclusive asylum policies, but then resorted to more
restrictive measures when pressured by domestic actors during mass migrations. While there

LV PXFK HYLGH Q F HistolRddl cbhirblitthEnQd fn¥érnational humanitarian treaties,
when faced with domestic pressures, including conservative political parties and economic

strains, the German government implemented restrictive asylum measures.
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CHAPTER 1: INTRODUCTION

Since the end of the Cold War, Germany has faced two litmus tests in regards to
immigration policy one in the early 1990s, in respoiierman reunifiation and the outbreak of
war in the Balkans, and a second test in the &1ys in responsectthe violence in the Middle
East. With each case came its own set of challenges, particularly in regards to &sydoth.
scenarig, Germany initially attempted to oblige by international humanitarian standards while
adhering to & own domestic pressures, but this effort quickly failed. The Federal Republic
could not balance a liberalized asylum policy constrained by domestic pressures manifested in
economic turmoil, right wing groups, and political parties, and in the end, pEfaylted to
restrictive measures. This process of shifting from liberal to restrictive measures can be
explained by analyzing the discourse and institutional framing of various policies and policy
makers in response to the overwhelming numbers flodatimgigh the borders.

Germany’s open-door asylum policy was founded in memory of a Ngrst, remaining in
place almost fifty years following the end of the Second World Wais liberal policy was
institutionalized in the Basic Law, and quickly beee under fire immediately following the
reunification of West and East Germany. In 199@ newly unified economy and public
welfare system was struggling to absorb the large numbers of asylum seekers in aditigon to
German citizens who were returgifrom the former Soviet bloc. Artinmigration groups
began to make their way into the hiagls, and political leadership becaspit in its approach
to asylumwith Social Democrats arguing to preserve the Basic Law while more conservative

parties arging for its amendment.



In 2015, the economy proved resilient to the mass influx of asylum seekers, but it was the
sheer number of arrivals that changed perception of immigration. Germany, whose asylum
policy was heavily grounded in EU politigrough theCommon European Asylum Systewas
now faced with walking the line between addressing its internal political presswilesling the
rise of rightwing groupsand pressures from political groupehile promoting stronger,
cooperative EU policyGerman ®Gancellor Angela Merkel was a key actor in changing policy,
and faced pushback from within her own political party.

However, under the face of extreme immigration pressures in the 1990s and 2010s,
Germany retreated from these commitments and imposetesasylum measures, reflecting the
political strength of domestic pressures to restrict migrant flolWe inclusive approach was
first seen in the poswar Basic Law, which offered liberal rights to asylum seek#raas also
seen in the Merkel gevnment’s initial response to the 2015 migration crisis, when it suspended
application of the Common European Asylum System rules regarding asylum
application. However, the inclusive approach was abandoned under domestic political pressures
resulting fran extreme asylum pressures in the 1990s and 20T0ss thesis argues that despite
strong commitments to humanitarian policies in Germany, governments have responded to
strong domestic political pressure for restrictive measures in thefasgreme ngration
pressures.

To provide support of the claim that domestic pressures will trump humanitarian
concerns, this thesis will analyze the evolution of Germany policy in a chronological manner. It
will begin by presenting approaches from existing liteatun asylum policy in Germany, of
which will lay the foundation for understanding what has been argued in terms of the factors

behind why states amend policy. It will then differentiate the terms refugee, migrants, and



asylum seekers, which will providdarification on labels commonly misused in public discourse
and media.

Following the definition of terms, this thesis will provide a historical summary of policy
institutionalized from the years following the end of World War 11 to the first litmusne93.
It will chronologically analyze the several factors, including right wing groups and institutional
debates, that influenced the amendment of the Basic Law to more restrictive measures. The next
section will outline the institutional context otJpolicy during the years following the
amendment of the Basic Law and before the next liberalization of asylum policy in 2015. After
establishing this framework, this work will present evidence for the reasons behind why EU
policy failed and why Germanyade quick decisions to open its borders before almost
immediately implementing policies at an attempt to restrict them. This roadmap will conclude
with a discussion over differences between these two cases while noting both the contributory
work of thisthesis to already existing literature as well as suggestions for further research related

to asylum policy within European Union Member States.



CHAPTER 2: APPROACHES TO GERMAN ASYLUM POLICY

Joppke (1997) presents the argument that states maintain their sovereignty' in the face of
international human rights commitments in regards to asylum policy. He analyzes the asylum
policies of the United States, Germany, and Britain to debunk the two notions: one, that state
capacity to control immigration is declining, and two, that the increased presence of international
human rights policies is able to restrict the ability of states to determine migration flows into and
out of borders. In fact, when confronted with external pressures such as mass migration, Joppke
argues that Germany, like all other Western states when faced with large asylum numbers, will
“forcefully reassert its sovereignty” (Joppke 1997, 283). Germany protected its sovereignty by
charging the way for a harmonized European asylum policy, one that would transfer
humanitarian obligations away from state control and to a shared, supranational level.

Post and Niemann (2007, 2) argue that in regards to German asylum policy, there are
three main factors that can be analyzed to explain how the state balanced its domestic policy with
its international obligations. Joppke’s argument can be supported by analyzing Germany’s
decision making process through the application of these three factors: discourse, institutional

set-up/context, and exogenous and functional pressures.

! Sovereignty refers to the concept that states possess the final control over a bounded territory
and those people residing within it (Joppke 1999, 5). This includes control over access to those
who can enter said territory, a facet of immigration policy and de facto asylum policy. German
conservative Carlo Schmitt said “Sovereign is...who decides about the emergency” (Joppke
1997, 278).



'LVFRXUVHV KDYH EHHQ GHVFULEHG D Ynb@Qdewsting X WLRQV \
DSSURSULDWH RU SODXVLEOH EHKDYLRU LQ OLJKW RI DQ DJU
4). In other words, discourse frames how communication is perceived, and shapes what and how
concepts are given meaning and why. Language isettieal element through which policy
frames come to be (Post and Niemann 2007, 5). Examples of such discourse include official
documents, parliamentary debates, speeches, and major media. Discourse is molded by the
institutional context and functional dexogenous pressures, explained below.

The institutional context describes how certain actors and discourses gain a stronghold,
while some fail to gain traction in the decisioraking sphere. As the institutional structure
shapes how certain actor®able to gain access, they in turn can promote certain policy over
others. Atthe EU level, this process takes the form of how decisions are made (voting
structures) and how involved certain member states are in the decision making process at the
supramtional level. At the domestic level, this process is demonstrated in the division of powers
between the strong governing entities, including the Chancellor, the Federal Foreign Office, the
Ministry of the Interior, and political parties (Post and Niemaaa?7, 5).

The final explanatory factor is made up of functional and exogenous pressures.
JXQFWLRQDO SUHVVXUHV FRPH DERXW ZKHQ DQ RULJLQDO JF
DFWLRQV" 3RVW DQG 1LHPDQQ SQUEEHN tHd DaBeSADthe R D 11X Q
EU is the free movement of persons, a concept tied to the idea of eliminated internal borders. To
achieve the original goal of free movement, the EU must address subsequent migration issues as
ZHOO LQFOXIKQRIS Sh¥NipdsR$pping occurs when an asylum seeker submits an
asylum application in more than one EU state or chooses to apply in one State over another

EDVHG RQ 3D SHUFHLYHG KLJKHU VWDQGDUG RI UHFHSWLRQ F



3$V\OXP VKRSSHMQ WKH 6FKHQJHQ $JUHHPHQW DQG WKH 'XEC
finalized, they addressed this concern of asylum shopping. Exogenous pressures, on the other
hand, are factors that originate outside of the institutionalgetin the case of Germany, the
exogenous factor it faced was the large influx of asylum seekers and migrants during both the
early 1990s and the early 2010s.

In the context of this paper, the two most notable exogenous factors presented by Post
and Niemann are illustrated througle ttvo waves of extraordinary migration that resulted from
wars outside of EU borderthat is, the former Yugoslavia and the Middle East, through the
Arab Spring and the Syrian conflict. In 2015, Germany was confronted with another exogenous
pressure thnogh the breakdown of the institutional framework of the Common European
Asylum Policy in other EU Member StatesK HQ IDFHG ZLWK 3K&&mOyHG PDVVHV
would utilize exclusionary policy, such as safe third countries, as a means to neutralize
international obligations without explicitly violatingthemD Q H[DPSOH RI 3RVW DQG 1L
functional pressur@loppke 1997, 295).
Taking from Geddes and Scholten, it can be argued that Europ@geiaion on

asylum during the 1990s was intended W8 HQJWKHQ *HUPDQ\YV FDSDFLW\ WR
its territories (2016, 80). This argument can be used in the context of the 2015 crisis as well, as
Germany once again argued for EU cooperation in an effort to reduce the large numbers of
asylumseeke¥ FURVVLQJ LQWR LWV ERUGHUV 7KHVH VWUHQJWKH
WKLUG FRXQWULHV ~ 3VDIH FRaQpdoteded f&r mahitektly/lu@founde® G 31D V'
DSSOLFDWLRQV"™ *HGGHV DQG 6FKROWHOQ overeigntyby *HUPD Q\ DC
FRQVWUXFWLQJ D EXIIHU® JRQH WKURXJK &HQWUDO DQG (DV

agreements, to ensure that asylum seekers migrating to Germany would face policies preventing



them travelling through. Geddes and Scholten argudhibatreation of the EU and its
subsequent human rights treaties and policies provided a way for Germany to bring its policies in
line with international standards while curbing flows of asylum seekers and responding to
domestic pressures at the same time.

Relying on these approaches, this thesis will examine the effects of mass migration, an
exogenous factor, on the discourse and institutional frapfiagylum policy in Germany in
both 1993 and 2015. By analyzing these factors in these two contexts, this work will support the
argument made by Joppke that Germany will opt to protect sovereignty by constraining asylum

policy despite prior commitment fwomoting humanitarian outlets for asylum seekers.



CHAPTER 3: BASIC TERMINOLOGY AND DEFINITIONS

3.1Refugees, Asylum Seekers, and Migrants

As defined by the United Nations High Commissioner for Refugees (UNHCR), a refugee
LV DQ\ SHUVRQ ZKfouhRed lfe@rlof\veihgpetrseuted for reasonmacd, religion,
nationality, membership of a particular social group or political opinion, is outside the country of
his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection
of that country; or who, not havingrationality and being outside the country of his former
habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to
U HW X U QNMCR 2D10).

To be classified as a refugee, individuals must go through the plotesa as Refugee
Status Determination (RSD). An individual flees the country of persecution and claims asylum
or refuge in another country, typically a neighboring country, therefore becoming an asylum
seeker. Asking for asylum is asking for the righb&recognized as a refugee, a classification
that includes legal protection and material assistance (International Organization for Migration
2018). There are two primary entities than determine RSD, governments of reception countries
and the United Natizs High Commissioner for Refugees, a process that all refugees must go
through. All refugees begin as asylum seekers, yet not all asylum seekers will be granted refugee
status.

According to the International Organization for Migration (2018), irregunigration is
GHILQHG DV PRYHPHQW WKDW RFFXUV RXWVLGH RI WKH 3UHJ.

UHFHLYLQJ FRXQWULHYV ~ 7KH WHUP LV DPELJXRXV DQG LQ FI



universally agreed upon definition. Human trafficking antuggling are two examples of
irregular migration. Because of the ambiguity of the term, it is often used interchangeably with
terms such as clandestine migration, illegal migration, and undocumented migration (Morehouse
and Blomfield 2011, 4). HoweveyLOOHJDO PLJUDWLRQY DQG UXQGRFXPHQ
on political tones, and can be utilized negatively in political discourse to negatively depict
migration.

Refugees and asylum seekasylanten should not be confused with other immigration
populations, such as guest workersfassiedler ethnic Germans who immigrated back to
Germany from Poland, Romania, and the former Soviet Union and were granted protection to
German citizenship under Article 16 (1) of the Basic Law. Asylum seekers aiggesf
although a subgroup of migrants as defined by the International Organization for Migration,
should not be used synonymously with other groups of migrants, particularly economic migrants
such as guest workers Aussiedler Migrants are defined asad\ 3SDQ\ SHUVRQ ZKR LV PR
has moved across an international border or within a State away from his/her habitual place of
UHVLGHQFH UHJDUGOHVV RI WKH SHUVRQYY OHJDO VWDWXYV
involuntary, what the causes forthe mféPHQW DUH RU ZKDW WKH OHQJWK RI
OLIJUDWLRQ 7HUPV’ $V\IOXP VHH N H WANSssiddiidhde aHdtbssifiddas VW ZR L
migrants, but refugees are granted protection by States under various international policies and
treatiesand asylum seekers are in the stage before being granted refugee status but claiming to

need protection from persecution.



3.2 International Refugee Policy

In July 1951, the Convention Relating to the Status of Refugee was drafted and signed by
the Unhited Nations Conference of Plenipotentiaries. The Conference consisted of representatives
from twentysix statesAustralia, Austria, Belgium, Brazil, Canada, Colombia, Denmark, Egypt,
France, Federal Republic of Germany, Greece, Holy See, Iraq, IsBelLuxembourg,
Monaco, Netherlands, Norway, Sweden, Switzerland (the Swiss delegation also represented
Liechtenstein), Turkey, United Kingdom of Great Britain & Northern Ireland (UK), United
States of America, Venezuela, and Yugoslavia (UNHCR, 2016¢ governments of Cuba and
Iran were represented by observers, but not deleg@ites.piece of policy took precedence from
the 1948 Universal Declaration of Human Rights, particularly Article 14, which recognized the
right of an individual to seek asytuin another country. At the time it was created, the 1951
Convention was the most importance international policy relating to refugee protection in
circulation UNHCR, 2010. This Convention created the standard definition of the term
SUHIXJHH wn@b haSic GiiRimum rights for the treatment of refugees, and codified the
rights of refugees at the international level. The Convention was then updated by the 1967
Protocol Relating to the Status of Refugees that expanded the geographical and temporal
restrictions for classification, of which Germany also signed and ratlflsBdHCR, 2010).

Germany, a delegate to the Convention, was quick to adopt its policies, ratifying the
Convention in 1953. One element of of the Convention that proved probldarafiest
Germany was that of the exclusion of refugees. Article 33 of the Convention states that any
person who is in the asylum pipeline may not be returned to their country of origin if they are at
risk of facing persecution. This Article also mandateat the applicant is allowed to stay in the

country of reception until that government can find an alternative solution (Fullerton 1988, 98).

1C



Article 33 exception state that the principle of refoulement cannot be claimed by a refugee

3ZKRP W K HbasHndbl Brounds for regarding as a danger to security of the country in which

he is, or whohaving been convicted by a final judgment of a particularly serious crime,
FRQVWLWXWHY D GDQJHU WR WKH FRPPRXGrndwaslasvieam W FR X Q!
about holding firm to the principle of neefouement GHVSLWH 81+&5YV H[FHSWLRQ
Courts battled over the interpretation of this policy, summating in a 1983 court case where the

Federal Administrative Court rejected this interpretation byH@R, and upheld their own

definition of nonrefoulementBosswick 2000, 44).

3.3 Differentiating Immigration and Asylum Policy

Although asylum policy is one facet of immigration policy, the two terms cannot be used
interchangeably as States treat asykeekers differently than other migrants, as bound by
international conventions and obligations. The 1951 Geneva Convention Relating to the Status
of Refugees protects the rights of individuals to make a legitimate claim to entry and protection
in anothe country (Schuster 1998, 9). Since Germany was one of the first signatories of this
Convention, it has been bound by this obligation for nearly-$ixgyyears. Bound by
international policy, Germany takes on the responsibility of protecting groummsaitizens
from persecution. Immigration policy, however, encompasses a much wider group of non
citizens who migrate to Germany for other reasons, partic'targconomicor familial reasons
$V 6FKXVWHU DUJXHV WKHUH L2 >XP WPHHNH UWKR XRSX /I R D 1B QYXKHLQ\
group of asylum applicants, who are in reality economic migrants. These migrants have

SUHYLRXVO\ EHHQ ODEHOHG LQ SXEOLF DV PERJXVY DV\OXP V
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leading up to the 1993 and 2015 pglreforms, Germany faced large influx of migrarasylum
and norasylum included.

It is important to note the differences in immigration and asylum to clarify much of the
misconceptions and misunderstandings regarding the two terms. In contrast to migrants,
refugees are unable to return home if they wish, for fear of persecutiore i3 laer international
commitment towards protecting those who are fleeing violence, yet no such commitment exists
for migrants, who voluntarily move from one place to another. Asylum seekers pose a
juxtaposition between the two terms. Applying for asylara temporary process, resulting in
one of two classifications: refugee, accompanied by international protection, or migrant, absent
of such protection. This paper will focus on the those applying for asylum as traditionally there
are larger numbers aylum applicants than there are those granted refugee staiss.
definition of terms will be important in understanding public discourse as although many asylum
seekers became refugees and are, through public opinion, legally granted the rigtartd live
work in Germany, there are also large groups of asylum seekers denied refugee status that remain

in the state, an issue that becomes problematic among discourse.

12



CHAPTER 4. GERMAN ASYLUM POLICY , 1949 £1993

To better understand how German asylum policy evolved from a liberal stance to a more
restrictive approach, it is helpful to analyze the discourse and institutional framework of policy
and policy makers from the origin of the German constitution to it:x\dment. The following
chapter will examine, in a chronological manner, the sociopolitical context present before
reunification, followed by the economic, public, and political response to the mass population
influx in 1990. It will conclude by analyzingow the amendment to the Basic Law, Article 16a,
was shaped by not only the compromise between conservative and liberal political parties, but by

the introduction of the issue of asylum at the European level.

4.1 Article 16

The Basic Law Grundgesetz)or German Constitution, was adopted in May 1949 by the
Parliamentary Council with the purpose of limiting executive powers following decades long
totalitarian rule in Nazi Germany. The Parliamentary CouRatlamentarischer Raidebated
between 1948ral 1949, a key period of mass migration in peat Germany, and through
public meetings in Bonn and Rhein on 23 May 1949, created policy prioritizing the protection of
human rights across GermaSnder(Bosswick 2000, 44). The Basic Law promulgates polic
opposite to that present during the Third Reich, first and foremost through the defining of basic
human rights.

The Basic Law is broken up into 11 sections, with the first section protecting personal

freedoms, equality before the law, freedom of faitll conscience, freedom of assembly, and so

13



on. These basic principles could only be changed with ghirnads majority in both the
Bundestag and the Bundesrégchuster 1998, 174). Paragraph 2 of Article 16 of the Basic Law
protects any and allasyud HHNHUV WKURXJK 3(YHU\ SROLWLFDOO\ SHU"
WR DVV\OXP" ODUVKDOO $FFRUGLQJ WR /DPEHUW HW
HVWDEOLVKHG ZLWKRXW WKRXJKWV WRZDUGY DQ *LQQRYDWL
regarding domestic asylum law. Instead, the law was established to grant protection in
accordance with international policy at that time, namely international refugee law (Lambert et
al. 2008, 26). The 1948 Universal Declaration of Human Rights manséte©O W *HYHU\R QH KLC
ULJKW WR VHHN DQG WR HQMR\ LQ RWKHU FRXQWULHYV DV\OX
leaves decision making up to the discretion of the states, protecting state sovereignty (Kivists
2014, 62). The only piece of internatategislation that Germany was obligated to protect was
the principle ofion-refoulement, or the returning of a person to an area where he or she is at risk
of violence or persecution (Kivists 2014, 63). As asylum procedures had not been legally laid
outby the 1948 Declaration, the only obligation that Germany had to follow was to protect the
subjective right of a political offender to not be expelled (Lambert et al. 2008, 26).

*HUPDQ\YV DV\OXP SROLF\ ZHQW DERYitHrabsig@dEEH\R QG WUD

right of states to approve or deny asylum into the right of the individual to be protected from

17KH OHJLVODWLYH SURFHVV LQ *HUPDQ\ RSHUDWHYV WKURXJ
$VVHPEO\ " DQG WKH %XQGHVUDW 3)HGHUDO &RXQFLO =~ 7KH
federal parliament body in Germany and is composed of directly eleffigidls. The

Bundesratthe upper housés a federal body composed of appointed representatives from each

of the sixteerldnder, or states, across Germany. Political power lies predominantly in the

Bundestag as it elects the German Chancellor andsefegieral laws, but a twihirds majority

by the Bundesrat is required for constitutional amendments to be passed.
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persecution. It was simple, straightforward, and left egreaed for a reason, as explained by
Christian Democratic Union member Hermann von Mangoldt
3, ZH LQFOXGH OLPLWDWLRQV >RQ WKH ULJKW RI DV\OXP
will. I this case, the constitutional preconditions for the right to asylum have to be
examined first. This examination is in the hands of the border pdlicis. makes the
right to asylum absolutely ineffective. We have our experiences from the last war,
namely with Switzerland. We can only preserve the right to asylum with a clear and
simple rule: persons persecuted for political reasons enjoy the RghlbtV\OX P~ % RVV ZLF
2000, 44).
At the time the Parliamentary Council commenced, there were seventy members, selected
by parliaments all across West Germany. One specific member was Ludwig BergstrSsser, a
member of the Social Democratic Party (SPD) whad faced political exile during the War
(Kivist$ 2014, 67). BergstrSsser introduced the idea of protecting the right of asylum to the
Council, pulling from research conducted in the 1920s and 1930s that expulsions were becoming
DQ SLQFUHDVLQIIFWLIFRHPRRQXSBRBHDQ QDWLRQ VWDWHYV WRZDU
without effort being made to distinguish refugees from other migrants (Kivists 2014, 67).
BergstrSsser was echoed by another SPD and Parliament member, Carlo Schmid, who
emphasized the importamof courts in determining whether an applicant was a political refugee
or not and should be protected from extradition. Schmid argued in 1248:DQWLQJ DV\OXP L
always a question of generosity, and if one wants to be generous, one has to riskimelping
wrong people. This is the other side of the coin, and this is at the same time probably constitutes
WKH GLJQLW\ RI VXFK DQ DFW"~ .LYLVW|
In contrast to BergstrSsser and Schmid, the General Editorial Comraits{einer
Redanktionsausbhu8 advocated to limit the right to asylum to only Germans, arguing that the

operHQGHG FODVVLILFDWLRQ ZRXOG EH *WRR EURMG  DQG FUFE

2014, 69). Heinrich von Brentano and Hermann Fecht of the Christian Democratic Union

15



(CDU) voiced similar opinions, fearful about the ramifications of adopting such a broad asylum
policy. Both feared that accepted fascists from Italy and other countries could undermine the
democratic values of Germany, and that those who fought agaimstcdacy in their home
countries would carry over that mentality into Germany (Kivists 2014, 71).

In the end, the SPD proved victorious, with other drafts containing more restrictive
policy facing rejection by the CounciDiscourse was dominated bistorical experience but
became manifested in the political aref#2D members such as Schmid and BergstrSsser, in
conjunction with CDU members such as von Mangoldt were able to win-thiwls majority,
outvoting other CDU opponents. The duty to proteaditical refugees was motivated by authors
who had experienced their own form of persecution and expulsion in Nazi Germany, only to be
faced by closed borders in surrounding states (Kivists 2014, 73). By offering a short yet
ambiguous clause, and opinQRW WR FOHDUO\ GHILQH 3SROLWLFDOO\ SH

used to protect a variety of persons in a variety of situations.

4.2 Sociopolitical Context
Following the end of World War II, the Federal Republic of Germany instituted a
constiutional right to asylum opposite to that of policy present during the Holocaust. For over
forty years, West Germany guaranteed protection to any person fleeing political persecution.
This right was sealed into the German constitution in 1949 with Ad&lef the Basic Law,
ULJKW RI DV\OXP ,Q WKH ZDNH RI LWV 1D]JL SDVW WKH ULJKYV
state to grant asylum, to be held against the persecuting state, but the right of the persecuted

individual, to be held against the receil@J VWDWH"~ -RSSNH +DXQWHG

16



national-socialist policies, Germany instituted a de-facto open door policy for asylum seekers, a
policy that remained in place until 1993.

*HUPDQ\YY RSHQ GRRU SROLF\ WR Zith@nbfifefpxXfBr VHHNHU YV
decades. Following a political coup in Turkey in 1980 and the declaration of martial law in
Poland a year later, West Germany saw its first peak in asylum claims, reaching upwards of
200,000 between 1979 and 1981 (Institute for Migration Research and Intercultural Studies
2015, 4). This number increased again less than a decade later in response to the anti-Sikh riots
in 1984 and the Iran-Contra affair in the fall of 1986 (Institute for Migration Research and
Intercultural Studies 2015, 4). The influx of political asylees in the 1980s, protected under
Article 16 of Basic Law, instigated federal and state governments to attempt to introduce
mechanisms to reduce asylum claims. Taking from Post and Niemann, these political asylees
serve as examples of an exogenous pressure that Germany faced over a decade before it changed
its constitution.

Figure 1: Number of Applications for Asylum in Germany, 1971 - 1995
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4.3 Population Boom: Responding to Mass Influx

Influenced by both the Nazi past sentiment and the strength of the Social Democratic
Party, Germany was one of the last countries of the European Economic Community to restrict
its asylum policy. Other countries had already begun to put restrictive amaatglinto their
legislation in the 1980s and early 1990s, leaving Germany as one of the few that had very few
hurdles to jump to gain refugee sta&t(Rost and Niemann 2007, 14). With the introduction of
Schengen in 1985, countries of the European EcanGommunity were beginning to open
their internal borders, for the purpose of promoting free movement of persons and trade. In
reality, the implementation of Schengen actually created strain for Germany in regards to
immigration. With a borderless Eurephose countries who still had a more liberal asylum
SROLF\LQ SODFH ZHUH DWWUDFWLYH KXEV IRU DV\OXP VHHN
to make its way into the headlines (Institute for Migration Research and Intercultural Studies
2015, 6). This population boom serves as the exogenous pressure which forced institutional
response.

Germany spent the majority of the early 1990s juggling the influx of three different
populations reunified Germans formerly living in the German DemocraticuRép, ethnic
Germans from Central and Eastern Europe claiming citizenship in Germany, and asylum seekers
fleeing from the Social Federal Republic of Yugoslavia. With the fall of the Iron Curtain in
1989, followed by the absorption of East Germany in 8etd 990, the Federal Republic of

Germany was immediately faced with millions of migrants flooding the borders. In 1989,

2 The United Kingdom, Belgium, Italy, and Denmark introduced carrier sanctions (penalizations
toward transporters for facilitating the gnof a person into that country without proper
documentation) in 1987. In addition, France, the Netherlands, and Denmark already
implemented special procedures at airports to detain travelers in airports without proper
documentation (Bosswick 2000, 51).
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377,055 ethnic Germans crossed over from Central Europe. In 1990, that number had risen to
379,073 (Bosswick 2000, 47). Following ttisintegration of the Soviet Union, hundreds of
thousands of ethnic Germans, knowrAassiedley were arriving in the unified republic, an
unprecedented number that Germany was not prepared to absorb. These ethnic Germans were
protected by Article 116fahe Basic Law which detailed that ethnic Germans could enter
Germany and claim full citizenship rights (Schuster 1998, 172). This population did not share
the same language or culture as its neighbors, creating varying social and economic challenges
(Schuster 1998, 198). The Eastern Lander, already struggling economically and socially
compared to their western counterparts, received nearfifttmef the estimated 400,000 ethnic
Germans along with Jewish migrants from the Soviet bloc (Ireland 199Y., Bhese migrants
werenot asylum seekers; recently freed from communist rule, they were migrating east for either
economic reasons, to reclaim citizenship throAghksiedley or other reasons, including family
reunification. However, they were not rgkes as defined by the 1951 Geneva Convention.

In the wake of unification lurked the wars in the former Socialist Federal Republic of
Yugoslavia. Beginning in 1991, the numbers of asylum seekers arriving in Germany started to
gradually increase, predomaintly in response to the outbreak of violence in the Social Republic
of Yugoslavia. In 1992, Germany faced antedie high of 438,191 asylum applications
(Bosswick 2000, 48). That same year, Germany processed over 70 percent of all asylum
applicationsn the European Community (Institute for Migration Research and Intercultural
Studies 2015, 6). Overall, an estimated 3 million migrants arrived between 1989 and 1992,
creating a strain on public funds and creating resentment among the native popRtadtcem(
Niemann 2007, 13). There were two factors in the early 1990s that led to the amending of

German asylum policy: first, economically, with a shock to the welfare state. Second, socially,
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with a rise of xenophobia, particularly in the Eastern Land@om a political standpoint,

opposing forces in government were forced to agreement due to an increase in violence.

4.4 Economic Effects ofMass Migration

One domestic factor contributing towards the decision to introduce restricted asylum
proceduresn 1993 was the economic crisis following the end of the Cold War. This economic
crisis can be illustrated through the budgetary impact, strain on the welfare system, housing
shortage, and an increased unemployment rate.

Ethnic Germans who returned teethander from the Soviet Union had the same access
to public benefits as did any other German citizen. As constituted in Article 16 of the Basic
Law, these Germans could claim full citizenship rights (Schuster 1998, 172). As a result,
Germany saw a massivncrease in public costs. In 1991, private and public investment in East
Germany amounted to 83 billion Deutsche Marks (DM), 7 percent of total GDP of 2,807 billion
DM (Ganssmann 1993, 84). This number may seem small, but when contrasted with the East
German total GDP of 183 billion, it is quite a large feat. As Ganssmann questiomsL F K
FRXQWU\ FRXOG ERDVW LQYHVWPHQWY DPRXQWLQJ WR SHL
annual budget deficit increased from around 10 billion DM in 198®toillon DM in 1991 as
West Germans were investing large sums of money to address far lower standards of living and
issues of unemployment in the East (Ganssmann 1993, 85).

From 1989 to 1992, GDP in West Germany declined by nearly 30 percent, with West
Germany transferring nearly four to five percent of its GDP per year on the east (Hunt 2006, 4).

In an effort to unite Germany, each Lander was mandated to welcome a share of asylum seekers
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corresponding to the relative population of each. Eastern Gernmakyesponsibility for about
20 percent of the asylum claims (Ireland 1997, 555).

In addition, the nation was struggling with normalizing former East Germany, which
came along with high levels of homelessness and unemployment. From 1988 t&&991, t
housing deficit in Germany increased from 1 million to nearly 2.5 million. Subsequently, nearly
1 million were left homeless, an uptick from the 40,000 before reunification (Schuster 1998,
200). Strained by the 20 percent resettlement quotas, ebhateter leadership seized control of
everything from “gymnasiums, town halls, club halls, and vacant state-owned housing, even
windowless abkraid shelters,” (Joppke 1997, 279). The economy in Germany was also strained
by the large unemployment rates, nmrsthat were particularly high in the Eastern Lander. An
estimated 900,000 (12 percent) were unemployed in the Eastern Lander (Schuster 1998, 199).
This number could actually have been higher, give the number of employment programs
masking the real rataf unemployment, including patime work, jobcreation schemes, early
retirement and retraining programs (Schuster 1998, 199). Although reunification seemed to have
promised economic stability and social cohesion, in the interim, it actually placedtraineon
the welfare system of the state.

Restricted by its constitutional mandate to receive all asylum claims from political
refugees, the welfare system was legally bound to provide benefits for applicants. Asylum
seekers were provided with n@ontribution based benefits during the interim period when the
federal state was making its decision. However, as the approval rating for asylum seekers was so
low, societal opinion emerged that many refugees were “cheating the state” (Schuster 1998,

200). In 1992, the approval rate for asylum applications was at an alarmingly low rate of 4.3%

(Gesley 2017, 8). The argument arose that since nearly 95 percent of asylum seekers were not
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LQGHHG 3JHQXLQH UHIXJHHYV ~ EXW ZH WdlthP tih@ thewaabeBE FHVV S X
their final decision, the asylum population was robbing millions of deutschmarks from Germany,
money that could be allotted towards German citizens who had a legitimate right towards

benefits. As CDU chairman Klaus Landowsky podlPHG 3, W LV QRW DFFHSWDEOF
roam the streets, begging, cheating, and stabbing people, and then when they are arrested,

EHFDXVH WKH\ VKRXW p$V\OXP § DUH VXSSRUWHG E\ WD[ SD\I

4.5 Rise ofFar Right Groups: The 3)RIHLJQHU 3UREOHP’

The economic effects of unification, most notably the steep increase in unemployment,
was said by Chancellor Kohl among other to put foreigners and Germans in competition for jobs
and housing, generating thee$6D OO H G 3R U H L(liglaHdJ19971) BIB)O Ahk third
national, asylum seeker included, was competing with East Germans for public resources after
XQLILFDWLRQ PDNLQJ LW HDVLHU IRU PLIJUDQWY WR EH SRU\
FRPSHWLWRUV"™ | UHBPprabém contributed tdiérise of xenophobia in the
1990s, resultingn numerous attacks by the faght across Germany. The platform of the far
right groups in regards to immigration centered around completely replacing Article 16 to grant
asylumtR RQO\ WKRVH ZKR DUH 3UHDOO\ SHUVHFXWHG ~ ZLWK DC
1998, 202). TheseNe@D]LV JURXSV DUJXHG IRU LPPLJUDWLRQ UHVWL
cultural rights, national sovereignty, and sidtermination of theQDWLYH SRSXODWLRQ"™ ¢
2000, 46). These NeWazis also argued for the closure of borders to prevent illegal immigration,
and public opinion reflected this sentiment as discourse revolved around the belief that asylum
seekers were part of the roousa for the uptick in crime, unemployment, and the housing

shortages plaguing the East Lander. This uptick in crime is evident in a long string of attacks

22



between 1991 and 1992 across much of the East Lander; In 1991 alone, there were 1,255
reported attdcs against immigrants in the newly unified state, a number that increased to 2,277
in 1992 (Bosswick 2000, 48).
In September 1991, hostels in Hoyerswerda, a district town in Saxony, a former state of
the Eastern Lander, were attacked. Groups ofNeos hailed stones and rocks, forcing many
African and Vietnamese immigrants to be bussed out and taken to an army base away from the
town (Kinzen 1991). In August 1992, a gang ofMdaxis spent nearly four days heaving stones
and Molotov cocktails at hostel of asylum seekers in Rostddkhtenhagen, another East
Lander district (Schuster 1998, 201). Rosth@htenhagen served as the central reception
center for asylum claims in the state of Mecklenbdfgstern Pomerania, and was home to
many Sint, RRPD DQG 9LHWQDPHVH ZRUNHUYV /IDEHOHG DV WKH 3]
KLVWRU\ RI SRVWzZDU *HUPDQ\" WKH LQFLGHQW ZDV DQ\WKLC
Police officials quickly retreated and became part of the crowd, invokingageito any
foreigner immigrant, asylum seeker, guest workitnat they were not welcome in Germany.
Less than two months after the attacks in Rostock, three Turkish women were killed in an
arson attack in MSlin, a town in the Western Lander of Schlestaigtein in November 1992.
Six months later, in May 1993, nédazis in Western Lander North Rhivéestphalia burned the

home of a Turkish family to the ground, killing five people (Kinzer 1992).

4.6 Political Response Institutional Debate
Kohl, the clairman of the Christian Democratic Union (CDU), was in favor of more
restrictive asylum policy and held that a reduction in the number of asylum seekers was key in

reducing the outbreaks of violence (Bosswick 2000, 4&)ng the violence as evidence, CDU
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discourse framed the overwhelming numbers as a threat to the economy and safety of the
Republic. Following the outbreak of violence, Kohl was forced to declare a state of emergency
(Schuster 1998, 202). Subsequently, these attacks were framed by member of the CDU/CSU to

EH D MXVWLILHG UHVSRQVH WR WKH PDVV DEXVH RI WKH DV\(
asylum seekers walking the streets of Germany creating havoc on the economy. The numbers of

HWUXHY DVVOXP VHHNHUYV WdugeV sthtws KinRkrei®d &dabgektbQ JUD QWHG
*HUPDQ\ EXW WKH UHVSRQVH WR WKH ODUJH QXPEHUV RI pEI
feeling of unrest and dissatisfaction across Lander, resulting in the large amount of attacks

against these groups (Schuster 1998, 202). As Edmund Stoiber, the Interior Minister for Bavaria

DQG OHDGLQJ SROLWLFLDQ LQ WKH &KULVWLDQ 6RFLDO 8QLR
asylum is creating unrest and anger in the population, and thereby the basis for toleration of the
HIWUHPLVWY ZKLFK WKH\ ZRXOG QRW R \Oitchtpbzt rdhtHDdd QMR\"™ 6F
6SLHJHO D *HUPDQ QHZV PDJD]JLQH FRPPHQWHG WKDW 3WKH
&KDQFHOORU LV KRZ WR UHVFXH *HUPDQ\ IURR)WKH ZRUOGTV

In contrast to the CDU, Social Democrats (SPD) were resistant to changing the

constitutional right to asylum. Discourse regarding asylum for the SPD revolved around
upholding German values. Herta Daubler-Gmelin, deputy chair of the SPD, described the right

WR DV\OXP DV DQ 3LQDOLHQDEOH SLHFH RI VRFD&&a@ingHPRFUD
IURP VXFK $UWLFOH ZRXOG FRQVWLWXWH D UHMHFWLRQ RI
a safe haven for refugees, and a rejection of social democratic identity (Green 2001, 94). In

November 1992, supporters of the SPD and the protection of the Basic Law marched the streets

of Berlininananti-r UDFLVW GHPRQVWUDWLRQ ODUFKHUV FDUULHG EI
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RIl $UW " KMCHWRLBWD\ LV D +XPDQ 5LJKW “ DQG 3'HSRUWDW |
207).
In 1992, the SPD held 33.5 percent of the seats in the Bundestag. Ashirdao
majority was needed to amend articles in the constitution and the SPD was necessasdto exce
that threshold, the party proved to be an influential player. Only after facing pressures to put an
end to the violent attacks and address the concern over the welfare lissugsunemployment,
housing deficit, stress on welfare benefits did th® &Bree to amend the Constitution (Schuster
1998, 202).
7TKH LQWURGXFWLRQ RI D FRPPRQ (XURSHDQ DV\V\OXP SRO|
ZLOOLQJQHVVY WR DPHQG $UWLFOH $V -RSSNH DUJXHV 3%]|
obviously unwilling to go the Germaa D\ *HUPDQ\ KDG WR IROORZ (XURSH"’
Germany had on multiple occasions proposed for other nations to fslibwand adopt its liberal
asylum policy, but its efforts proved unsuccesdfy harmonizing Germany policy to that of
the European hion, Germany was not retracting its policy and moving backward but
prioritizing Europeanization, cooperation with member states, and therefore moving forward,
without sacrificing its own values present from the gdati era. With the intent that other
nations would share more of the responsibilities of processing cases, Germany was more willing
to restrict its policy. Germany only agreed to adjust Articlaftérthe EU set forth plans to
harmonize asylum policy. By giving up some of its sovereigmityat of the European Union

through EU policy, Germany was actuallygaining sovereignty in regards to asylum, ending

3 The Vatican has been the only member at a United Nations Conference to vote in favor of
DGRSWLQJ :HVW *HUPDQ\fV SURSRVDO IRU LWV VXEMHFWLYH
281).
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the decadetong ambiguous, opeended policy where any and all political refugees could travel

and claim asylum in Germany.

4.7 Arti cle 16a: The Asylum Compromise

&RQVHUYDWLYH OHDGHUVKLS DUJXHG IRU WKH UHIRUPLQ
QHFHVVLW\" WKDW ZRXOG VLPXOWDQHRXVO\ EH DEOH WR SUF
preventing the abuse of the asylum process, evident in low approval ny®io&msson 2004,
62). In contrast, liberal elites like the SPD argued for preserving the original policy, for fear that
amending it would symbolize Germany turning its back on its moral obligation to victims of
persecution. The debate pitted two viewp®imgainst each other: historical humanitarian
obligations vs. evolving reality of mass influx. As much as the SPD argued for keeping the
policy intact, it could not ignore a changing reality: low asylum approval numbers, an increase in
violence against igrants, and a strained welfare system (Dickinson 2004, 63).

From the standpoint of the governing party, the attempts to limit the constitutional right
to asylum protected in Article 16 were tied to creating free movement among EU member states
from thevery beginning (Lavanex 2001, 857). In a report by the Standing Conference of Interior
Ministries of the Lander from 1984, nearly a decade before the reform, the abolition of border
controls would make a revision of Article 16 necessary. A year lagd, kederal Minister of
the Interior Friedrich Zimmermann argued that, if internal border checks were removed, an
amendment of Article 16 must be addressed (Lavanex 2001, 857). The need to include the
asylum issue in legislation is also reflected in the thifferent versions of the Schengen
Agreement. The first version, drafted in 1985 and signed off on by Chancellor Kohl, focused on

the abolition of internal border controls for the purpose of economic cooperation. Open borders
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would create free and expaded trade and strengthen member state economies; in this draft,
asylum was not mentioned once. Five years later, when the second draft was introduced, only
one of the 142 articles addressed the introduction of free movement; 36 articles addressed
immigration and asylum (Lavenex 2001, 858).

In order to change the German Constitution, atfma majority vote is required in both
houses of the German Parliament, the Bundestag (lower house) and the Bundesrat (upper house).
Since a twethirds majority coud not be reached with just the CDU/CSU coalition alone, the
advocates for restricting Article 16 needed support from the SPD. SPD faced pressures to adjust
its stance from three sources. For one, id®ad|l communities who were responsible for
processig asylum applications and integrating approved applicants were pressuring SPD
leadership on the basis that they were overwhelmed (Dickinson 2004, 76). Second, the SPD was
on the brink of the 1994 German federal election, and needed the asylum issuéraisirat
media before public debates began. With the large number of attacks against migrants (asylum
seekers included) between 1991 and 1993, the party wanted this issuasyidinéerto be
resolved to prevent any further violence (Bosswick 200Q, #®ally, the SPD and the
CDU/CSU agreed that the core of Article 16-(2Y YHU\ SROLWLFDOO\ SHUVHFXWHG
ULJKW W RvduM kéndiR intact, but it would be followed by a series of exclusions and
restrictions, particularly the additioR1 3VDIH FRXQWULHV"™ %RVVZLFN

In December 1992, only weeks after three Turkish women were killed in MSlIn, the
CDU/CSU and the SPD were able to come to an agreement on amending the constitution, known
DV WKH 3$V\OXP &R PS U RWgrafidh Res€aktivabhtinantidtur& Studies 2015,

5). This policy came into place in July 1993 and outlined new asylum procedures that aligned
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constitutional policy in more similar terms to that of international policy, specifically that of
SVDIH ARIXQWU
With Article 16a came the introduction of same third country entry, meaning that an
DV\OXP DSSOLFDWLRQ FRXOG EH UHMHFWHG LI WKDW DSSOLF
FRXQWU\ "~ 7KH OLVW Rl VDIH FRXQWU L,HpeciCaW MDD NHQ IURP LC
countries where the Geneva Convention or the European Convention on Humahwights
already in place. This list included members of the European Council, the Council of Europe,
and countries guaranteeing the application of the UihtEtbns Convention relating to the
Status of Refugees and the European Convention for the Protection of Human Rights and
Fundamental Freedoms (Hailbronner 1993, 161). Applicants from other countries where these
conventions were not in place were subjecapproval from the Bundesrat. Germany also
included a subsequent list of safe third states, including Austria, the Czech Republic, Finland,
Norway, Poland, Sweden, and Switzerland (Hailbronner 1993, 162). Therefore, since all
countries surrounding Geany fall under these categories, the only way to legitimately enter
*HUPDQ\ IRU DV\OXP ZRXOG EH E\ VHD RU E\ DLU 7KLV SROLI
VKRSSLQJ  IURP DV\OHHVY DQG SXW VWULFWHU JXLGHOLQHV R
$ VHFRQG DPHQG P H Qugtitiiehat eispihbDpQlicy Was the introduction of
safe countries of origin. These countries, determined by the Bundesrat, are countries that do not

practice political persecution or inhuman or degrading treatment of their citizens (Hailbronner

4 The European Convention on Human Rights (formerly the Conveftiicthe Protection of

Human Rights and Fundamental Freedoms) is an international treaty adopted by the Council of
Europe in 1950 to guard principles of human rights and freedoms within Europe. Its aim was to
to take the first collective steps as goveemtnfrom European countries to collectively enforce

the rights already stated in the 1948 Universal Declaration of Human Rights (Council of
Europe).

28



1993, 163. The first list of safe countries included Bulgaria, Gambia, Ghana, Poland, Senegal,

the Slovak Republic, the Czech Republic, and Hungary. Since 1993, the countries in Africa have

been removed from the list, in reaction to political upheavals in ¢éggan. This mandate
specifically effected immigrants from former communist territories, including Poland and
Hungary, who despite release from communist regimes, were still facing economic barriers.

However, it aimed to put more responsibility on surding states to process asylum claims and

alleviate some of the pressures on Germany to process the mass majority of cases across Europe.

4.8 Effects of NewProvisions: Protecting German Sovereignty

The ratification of the German constitution to curb the essentially-dpenasylum
policy brought the issue of German protection to the forefront. As Germany started to restrict
the qualifications for asylum seekers, neighboring countries began te flib. In countries
like Switzerland and the Netherlands, the number of asylum seekers increased (Hailbronner
1993, 167). In reaction, the Netherlands adopted the Amendment of the Dutch Aliens Act of
1993, a policy that mirrors that of Article 16a.

Despite its attempt at curbing immigration, the provisions of Article 16a did not always

IXQFWLRQ DV LQWHQGHG )JRU RQH WKH 3VDIH FRXQWU\~

third states (or transit states) refused to take back asylum seeikepspaing first country entry
was difficult due to lack of proof that the applicant had entered Germany from a safe third
country. Through the enforcement of the 1951 Geneva Convention granting protection from
persecution, Germany was unable to depasehapplicants back to either their home country or

to the transit countries. In addition, in cases where surrounding countries refused to grant
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asylum such as those members of the €ttese asylum seekers would travel through to
Germany who would acceghese applications.
To the satisfaction of domestic actors, the number of asylum applicants in Germany

decreased following the passage of Article 16a. Beginning in 1994, the number of asylum
applications dropped to around 100,000 per year, a figasetan one half of the number of
applications in 1991 and less than one quarter of those in 1992 (Mayer 2016, 2). Between 2005
and 2010, asylum application numbers decreased to fewer than 50,000 per year. These low
numbers can be contributed to the egdof the wars in the former Yugoslavia in 2001 as well as
the containment of asylum applications in Eastern Europe with the safe country procedure from
Article 16a as well as the introduction of the Common European Asylum Policy in 2005. Volker
Klepp, deSXW\ &RPPLVVLRQHU IRU )RUHLJQHUVY $IIDLUV FODLPH

D FDPH LQWR HIIHFW WKDW 3DV\OXP ZD¥si@Riooia@kkeEl) UHJD U (
GHDOW ZLWK"~ 6FKXVWHU + R Z H YhHhe MiDdle PagtH SURWHYV
started to ramp up in the early 2011, Germany once again began to face a crisis of asylum, this

time with numbers tenfold of those in 1992.
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CHAPTER 5: BETWEEN THE CRISES: THE ADOPTION OF EU POLICY, 19932015
When analyzing the development of German asylum policy, the impact of introducing the
issue of asylum at the supranational level must be taken into consideration. The following
section will introduce three key European Union policies that impacted therbmyntrol and
processing of applicants in the Federal Repulie Schengen Agreement, the Common
European Asylum System, and the Dublin Regulations. These pieces of legislation illustrate the
harmonization of German and EU policy while also settinghegnstitutional context for the

crisis in the early 2010s.

5.1 The Schengen Agreement

The Schengen Agreement was signed in June 1985 in an effort to abolish internal border
checks and allow for free movement between five members of the Europeamticon
Community at that timeBelgium, France, West Germany, Luxembourg, and the Netherlands.
The Agreement was followed by the Schengen Convention in 1990, a meeting initially intended
WR HVWDEOLVK SROLF\ DOORZLQJ 3®H Yé#ianyEUdowity HQ WR WUD
ZLWKRXW DQ\ VSHFLDO IRUPDOLWLHYV" (XURSHDQ &RPPLVVLR
also aimed to strengthen external security through Member State cooperation. The Schengen
Agreement was incorporated into EU law through thaisigof the Treaty of Amsterdam in
1997, and subsequently applied to all EU Member States at that time, except for Ireland and the
United Kingdom. Today, the Schengen Area encompasses all EU States, excluding Bulgaria,

Croatia, Cyprus, Ireland, Romaniaydathe United Kingdom (European Commission, 2018).
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'LWK WKH DEROLVKPHQW RI LOQWHUQDO ERUGHU FRQWURC
leading to an increased focus on securing the external border of the EU (Thielemann and
Armstrong2013, 149).Therefore, Frontexthe European Border and Coast Guard Agency, was
established in 2005 to coordinate border security efforts between Member States, promoting
shared responsibility, and increased police presence at external borders. Another facet of
Schengen that increased security measures was the implementatiorSaftbegen Information
Systen(SIS). This system was the first supranational database within Europe that opened up
communication channels between Member States about the travel edahiridy nationals
entering within the Schengen border (Kasparek 2016, 61).

The Schengen Agreement remains one of the first pieces of legislature aimed at
devolving Member State control to the supranational level, while promoting intergovernmental
cooperatRQ WKURXJK VKDUHG ERUGHU SURWHFWLRQ $V DUJIXHG
freedom of movement with the Schengen Area were codnatienced by a reinforced border
ZLWK WKLUG FRXQWULHV °~ 7KH 6FKHQJHQ $JU HigPaticW EHFDP
policy as it initiated the creation of the Dublin Agreement and subsequently the Common

European Asylum policy, both key cornerstones of asylum policy.

5.2 TheCommon European Asylum System

Over a decade before the CEAS came into effdmnCellor Kohl was advocating for a
comprehensive asylum policy at the EU level. With the large numbers of asylum seekers
flooding through German borders as an indirect result of unification, Kohl was searching for

policy that would ease the social an@eoemic strain present between 1990 and 1993 (Green
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2001, 99). In 1992, 78 percent of asylum seekers in th@ZEGubmitted applications for

asylum in Germany. In 1994, Germany made a proposal to the European Council to temporarily
redistribute asylum ggicants based on Member State population, size of territory, and GDP per
capita, but it was rejected (Hatton 2005, 7). It was only when the issue of asylum became tied to
the Schengen Agreement did the EU being to make progress towards regulatingvieegento
(Hatton 2005, 8).

The Treaty of Amsterdam (1997) stated that the European Council was to adopt, within
five years, detailed measures on asylum, including processing procedures, qualification
standards, and reception standards, in accordanceh&it961 Geneva Convention Relating to
the Status of Refugees and the 1967 Protocol Relating to the Status of Refugees (Kaunert and
Leonard 2012, 9). This series of measures took the form of a harmonized asylum policy at the
supranational level. Since 200Bermany had been bound by the Common European Asylum
System, a system of regulations and directives intended to alleviate some of the pressures on
countries who were accepting higher numbers of refugees and set minimum standards for all EU
member statefor the treatment of all asylum seekers and applications. These standards are
manifested in five pieces of legislation (Institute for Migration Research and Intercultural Studies
2015, 7):

1) Qualification Directive (2004/83/EC): harmonization of the comraoteria for the
recognition of asylum seekers and for the rights of recognized refugees and persons with
subsidiary protection status

2) Reception Conditions Directive (2013/33/EU): standards for the social conditions of
reception centers, accommodations] @are of asylum seekers

3) Asylum Procedures Directive (2013/32/EU): standards of safeguards and access to a fair
and efficient asylum procedures

1 The European Community (EC), predecessor to the European Union, was composed of 12
member states in 1992: Belgium, Denmark, France, Germany, Greece, Ireland, Italy,
Luxembourg, Netherlands, Portugal, Spain, and the United Kingdom.
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4) Dublin lll Regulation (2013/604/EU): determination of which EU Member State is
responsible for receiving asyluapplications
5) Eurodac Regulation (2013/603/EU): creation of aWide database of fingerprints
from asylum applicants accessible by all Member States
5.3 TheDublin Regulations
One of the most important reforms to asylum policy in the European Uniomsigm
from the 1990 Dublin Convention. Entering into force in September 1997, the Dublin
Convention established two main policies: a common framework for determining which Member
State would be responsible for processing an application, and assurancgytioaecState can
process each application (Hatton and Williamson 2006, 273). The Dublin Regulation prevents
WKH LVVXH RI 3DV\OXP VKRSSLQJ" DFURVYV (8 6WDWHYV DQG UH
individuals who apply for asylum in a secondary coubtigk to their initial point of entry
(Brekke and Brochmann 2015, 147). The Dublin Convention was revised in 2003, and again in
2013, attempting to address some of the inefficiencies present in previous drafts, including how
to process family reunificatiocases, minors and dependents, crisis management, and the rights
of asylum seekers (Morgades @015).
The Dublin Regulations were created in response to the Schengen Agreement, an

example of a functional pressure. When the Schengen Agreement wad areiteternal
borders were relaxed, asylum seekers could enter through an external country such as Greece and
travel through to Germany, who was more attractive for asylum seekers due to its higher welfare
benefits, opportunities for employment, etc., AR FHVYV NQRZQVRRSBOVOOXP 7KLV
SRVVLELOLW\ ZzZDV FRQVLGHUHG D S WKUHDW WR WKH V\VWHP "~ |
to prevent more attractive countries, like Germany, from being overwhelmed with high

application numbers. The Dublin Qamntion of 1990 and the Schengen Convention of 1990
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were not coincidentally both signed within the same maoatiiomino effect was at play. By
opening up an internal market, Member States were faced to harmonize asylum policy to prevent
any one such stafeom facing overwhelming numbers of asylum applications beyond its
capacity.

YoHWZHHQ DQG *HUPDQ\YV SROLF\ IUDPHZRUN PDG
that of the EU, predominantly in response to the emergence of a common asylum pblicy w
the European Union. When the Treaty of Amsterdam came into force in 1999, it introduced the
issue of addressing asylum policy at the supranational level. Areas of asylum and refugee policy
EHFDPH 3FRPPXQLWL]HG" DUHDV RIunSaR@idaion ppoeeBso@dn®v KD W W
longer remain solely in the hands of member states. Instead, the asylum process would function
through cooperative work between member states and adherence to international agreements,
including the Geneva Convention Ratatto the Status of Refugees and the European
Convention on the Protection of Human Rights and Freedoms (Institute for Migration Research
DQG QWHUFXOWXUDO 6WXGLHYV TKHVH HITRUWYV ZHUH

freedom, securityDQG MXVWLFH’
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CHAPTER 6: THE SECOND LITMUS TEST: RESPONSE TO THE MIDDLE EAST

Following with the claim made by this thesis that in the face of mass migration numbers,
states will resort to more restrictive measures over humanitarian obligations, the following
chapter will dive deep into the second crisis of asylum in Germany, oggtwo decades after
the first. This section will study how Germany, led by Chancellor Angela Merkel, decided to
abandon its commitment to EU policy in favor an cpleor policy reflective of its pre
unification measures. It will continue by demonstrgthow discourse within right wing
SROLWLFDO JURXSVY OHUNHOYVY RZQ FRDOLWLRQ DV ZHOO DV
OHUNHOYY VWDQFH DQG LPSOHPHQW UHVWULFWLYH PHDVXUH
these restrictive measures, pagting the claim that sovereignty takes precedence over obliging

by international policies.

6.1Background Facts and Figures

Before 2010, the numbers of asylum applications in Germany remained below 30,000,
consistently averaging around 25,000 appla@&iper year (UNHCR Asylum Trends 2013).
Beginning in 2010, however, the Federal Republic of Germany began to see increasing numbers
of asylum seekers make their way into Germany. Between 2010 and 2011, this number jumped
near the 40,000 range, and in20jumped even higher to nearly 65,000, a 41 percent increase
from the previous year (UNHCR Asylum Trends 2014). This increase can be attributed to the

outbreak of violence and armed conflict across North Africa and the Middle East. The Arab
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Spring parcularly impacted Syrians, Afghanis, Iranians, and Iraqis, who made their way into the
EU, reflective in high asylum numbers.

Beginning in 2013, the number of applicants estimated at 109,580, a 70 percent increase
from 2012. The following year, @many received 173,100 new asylum applications,
predominantly from those in the Middle East, becoming the single largest recipient of new
asylum claims among the European Union (UNHCR Asylum Trends 2014, 2). This increase in
2014 was a nindold increasdrom the 19,200 applications reported in 2007(UNHCR Asylum
Trends 2014, 9). With the outbreak of violence in Syria, over one million Syrians, Kurds, Iraqis,
Eritreans, Somalis, and Afghanis among others made their way from the Middle East into
Germany taclaim asylum. In the first six months of 2015, Germany received 218,221
applications for asylum, with 44,417 of those applications being made by Syrians alone (Blumen
2016, 41). Inthe entirety of 2015, nearly 1.1 million migrants entered Germany,lypd¥6n
649 filed for asylum (Mayer 2016, 3).

From a demographic standpoint, the majority of asylum applicants who received high
recognition ratesand therefore were granted asylum in Germavgre Syrian (96 percent
recognition rate, Iraqis (88.6 perceatognition rate), Kurds and Palestinians (80.2 percent), and
Eritreans (92.1 percent). Afghani applicants had lower chances of being granted 43y@um
percernt with Pakistanis falling significantly lower, leveling off at 9.8 percent (Mayer 2016, 3).
Pakistanis had significantly less recognition rates as German leadership believed that although
WKH FRXQWULHYV GLG QRW GHHP WKH VWDWXYV Rl 3VDIH FRXQ!

the origin country in which these asylum seekers coulttl giotection.
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Figure 2: Pending Asylum Applications in Germany

Source: Mayer 2016, 3

6.2 Angela Merkel: The Face of the Refugee Crisis

In the first half of 2015, Germany, led by letgrm Chancellor Angela Merkel,
attempted to abide by EU legistat. However, as other countries were beginning to close their
borders, Germany was facing two pressures: an increased reporting of refugee fatalities across
the southern and eastern parts of the EU, and neighboring countries closing their borders,
pushirg populations toward the Republic for refuge.

Before Germany opened its borders in September 2015, a series of images of refugees
facing fatality on their journey towards asylum ran rampant across the internet. Merkel herself
was televised during interaahs with various refugees. Only July 16, Merkel was faced with
the issue of deporting iykearold Reem Sahwil, an asylee from Palestine, who was facing
deportation after coming to Germany for surgery (Mushaben 2017, 97). Sahwil, who arrived

from a Lebapse refugee camp in 2011, was one of thousands of Palestinians who had fled to
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*HUPDQ\ IRU SURWHFWLRQ OHUNHO VWDWHG 3SROLWLFV LV
QRZ DQG \RXYJUH DQ H[WUHPHO\ QLFH SHUVRd&ugedeXrps\RX DOV
LQ /HEDQRQ DUH WKRXVDQGY DQG WKRXVDQGY DQG LI ZH ZH!
PDQDJH LW°~ &RQQROO\ 2YHU D PRQWK ODWHU RQ $XJX
had been found asphyxiated in a sealed truck on an Austglawdy, attempting to be smuggled
across the border (Mushaben 2017, 97).

Merkel was at a crossroads. Since the beginning of her political career, she had drawn on
German values and identity in various speeches, one of integration and hospitalitgdor tho
IOHHLQJ SHUVHFXWLRQ LOOXVWUDWHG SNirganaifErxdadD U O\ LQ Kl
(We can do it). Simultaneously, Merkel was the de facto face of the European Union, linking
*H U P D Q fbéing /it @he wetbeing of the EU (Matulovic 2@, 51). Her initial response
to the hundreds of thousands of asylum seekers migrating across Europe was to reform Dublin
and engage with countries that were already affected by large influxes of refugees, including
7XUNH\ /HEDQRQ D Q CepRbleziatiGreecd/andMtaly @dwHd have to carry the
burden alone because they have the geographical location that they do and the refugees land in
WKHP" -RQHV OHUNHO SURSRVHG D UHGLVWULEXWLRQ F
entry Greece and Italyfrom having to process such large numbers. However, as Germany
pushed for stronger European cooperation, other countries were retreating in the opposite
direction. Hungary began to progressively close its borders with Serbia in Jioweedoby
Croatia in October. Other countries, such as Poland and the Czech Republic refused to accept
WKH (XURSHDQ &RPPLVVLRQYV SODQ W RbusdenedItaly BndW H S

Greece. In contrast to its Eastern neighbors who were mdierasylum crisis a domestic issue,
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Merkel fought hard to focus on the success of the European Union in absorbing the mass influx
instead of Germany alone as a sovereign state.

The progression towards the suspension of Dublin 1l Regulation begaesade
cryptic decisions made by the Federal Office for Migration and Refugees (BAMF). On August
21, the Agency released internal guidelines for suspending Dublin for Syrian refugees. Four
GD\V ODWHU WKH VDPH DJHQF\ LVVXBEGHD @ KREW ERGHF EWUIIGD
HIFHSWLRQ IRU 6\ULDQV FURVVLQJ LQWR *HUPDQ\ WKHUHIRU
'XEOLQ SURFHGXUHV IRU 6\ULDQ QDWLRQDOV DW WKH SUHVH
E\ VWDWLQJ WKDW WKLVXWGHHW VKDQGHMXVHD® G WKDW (8 ODZ
effect (Thomas et al. 2015). However, thousands of Syrians were already on the move towards
*HUPDQ\ ZLWK DQ HVWLPDWHG DUULYLQJ WKURXJK 0XQlLl

weekend of Septembévushaben 2017, 97).

6.3 Abandonment of the CEAS

The Dublin System failed to take its intended effect in 2015. The Dublin Ill Regulation,
which called for the registration of asylum seekers in the first country of entry, was instituted to
prevent soFDOOHG 3DVV\OXP VKRSSLQJ " LQ ZKLFK DVV\OHHV FRXOG
EU states (Havlov} and Tamchynov} 2016, 86). If Dublin had functioned as intended in 2015,
Greece, ltaly, Hungary, and Bulgaria would have processed the vast majorityuof asy
applications. As evident in the 1.1 million asylum seekers in Germany and nearly 200,000 in
Sweden, Dublin was not functioning as intended.

The impact of the crisis on the Member States most heavily affected by Dublin also

LQIOXHQFHG OHUNHOYVY GHFLVLRQ )RU RQH WKHVH VRXWKH
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Greece, had been absorbing steadily increasing arrival numbers fobgtaes2015, largely in
part due to the consequences of the Arab Spring in 2011. These countries were already struggling
to stabilize their economy, and failed to provide adequate processes and housing set forth by the
Common European Asylum System (CEABMayer 2016, 5). Therefore, Germany struggled
with the concept of returning applicants back to Greece because the conditions were so poor, a
GHFLVLRQ WKDW FRXOG KDYH UHVXOWHG LQ D 3KXPDQLWDUL
The Schengen Area allows fihre movement of over 400 million travelers per year
across EU member states without internal border checks, for both EU afdUneationals alike
who are legally allowed on EU territoryn 2015, the freedom to travel was utilized extensively
by refugeesvho, due to the ineffectiveness of Dublin and Frontex, were able to travel through
external borders and subsequently through inland countries to Germany. As Germany borders
nine other countries, there were numerous points of access for asylum seekdredbiof
thousands of unregistered refugees were passing through Greece and lItaly to apply for asylum in
PRUH ZHOFRPLQJ FRXQWULHYVY VXFK DV *HUPDQ\ DQG 6ZHGHQ
the wake of the crisis:
"There continue to be shortcorgmin the protection of the EU's external borders, as well
DV D VLIQLILFDQW DPRXQW RI LOOHJDO PLJUDWLRQ ZLWKLQ '
Schengen zone without border checks will only be possible once the overall situation allows it"

S*HURDQWHQGY ERUGHU FRQWUROV”’

6.4 Political and Public Response to the Suspension of Dublin
In the beginning of September 20156 LVFRXUVH LQ OHUNHOYV FDPS ZDV

to that of the SPD in 1992hat the right to political asylum in Germashould be protected
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without limits. As Merkebtated thesame month, thé ULJ KW WR SROLWLFDO DV\OXP
WKH QXPEHU RI DV\OXP VHHNHUV" %OXPHQ , QLWLDO
Dublin was supported domesticallyeople inMunich lined the streets to welcome crowded

trains of refugees from Budapest (Blumen 2016, 45). With media reports of child fatalities from
*UHHFH WR $XVWULD GRPHVWLF GLVFRXUVH LQLWLDOO\ HPE!
however, that sentient quickly faded as political actors began to push babls is evident in

political discourse from actors across all of the major political parties, particularly the CDU,

CSU, and SPD, in Germany.

After suspending Dublin, Merkel overrode severahdgtic actors to keep the borders of
*HUPDQ\ RSHQ 9LFH &KDQFHOORU 6LJPDU *DEULHO 63" LQL
absorb nearly 500,000 asylees per year, but later withdrew his comments in favor of a more
restrictive asylum policy (Blumend26, 30). Merkel also superseded domestic pressures from
within her own coalition, including Federal Interior Minister Thomas de Maiziere, Bavarian
Prime Minister Horst Seehofer, and conservative state interior ministers, all of whom were
pushing for borddU UHVWULFWLRQV OHUNHO UHVSRQGHG 3,1 ZH QRZ
IULHQGO\ IDFH LQ HPHUJHQF\ VLWXDWLRQV WKHQ LW LV QR ¢

In the weeks following, the political discourse in Germany painted a dichotomous
picture: Merkel vs. everyone else. Particularly, Merkel faced pushback from Seehofer, head of
WKH &68 WKH VLVWHU SDUW\ WR OHUNHOTTV &KULVWLDQ 'HPR
for the sharing of refugee amongst EU member states and betterd odiU borders through
the strengthening of Frontex, but was firm on his position to reduce the number of refugees that
%DYDULD ZRXOG DFFHSW WR WKH SRLQW RI UHIXVLQJ WR DF

guota (Mushaben 2017, 99). By nfidptember, CDU and CSU federal and state interior
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ministers, in agreement with SPD leadership and the head of the federal police, called on Merkel
to introduce border controls (Blumen 2016, 49).
Discourse in the opposition camp fraverkel, both at thelomestic and international
level, circled around costs and securitization of refugees (Blumen 2016, 50). The securitization
of refugees occurs when migration, or in this case asylum, is politicized and presented as a
security threat to Germany (LZonardl20231). On the domestic front, political actors
including Seehofer among others, utilized the increasing reports of violent outbreaks as a
security threat and economic strain among the reception centers as risk of German economic
stability. CSU leadetsp painted the terrorist attacks in Paris in November as evidence that
Germany was also at risk of such a tragedy and needed to take precautions to prevent such an
LQFLGHQW ,Q DGGLWLRQ QHDUO$IULPNVY IDRRMNY REWP K QU KX U
<HDUVY (YH LQ &RORJQH DQG +DPEXUJ DPRQJ RWKHU FLW
%DYDULDQ ILQDQFH PLQLVWHU DUJXHG IRU WKH FORVLQJ RI
its external borders, and even went so far to threaten Merkel WVRWVAL QJ % DYDULDQYV ERU
open rebuke to the federal system (Blumen 2016, 53). In late September, Seehofer invited
Viktor Orbtn, the openly artmmigrant Prime Minister of Hungary, to a CSU conference. This
decision sparked controversy amongst Gerpwular opinion, as Orbtn was known for
UHMHFWLQJ OHUNHOYV SROLFLHVY DQG UHIXVLQJ WKH (8fV GL
/IHVV WKDQ D PRQWK DIWHU WKH FRQIHUHQFH 2UEIQ
By November 2015, pitical leadership was advocating for the introduction European
wide caps (quantitative limits on the amount of asylum seekers that each EU member state would
receive) while calling for the reduction of the high numbers of refugees able to easily cross

GermDQ\YfV ERUGHUV OHUNHOYV DSSURYDO UDWLQJ KDG GURS
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political career (Blumen 2016, 52). Public opinion polls started to align with CSU and SPD

YLHZV WKDW GLVDJUHHG ZLWK OHUNHOYV GHrBrb ¥eitRgay WR NHF
gap on the number of refugees Germany would accept. In November 2015, nearly half of

Germans agreed that they were frightened of the refugees that came to Germany and also
GLVDJUHHG ZLWK VWDWHPHQWYV W KD W20lLH,I157)] HitDécémr@rU LFKH G’
of the same year, 85 percent of Germans supported the introduction of stronger border controls

while 72 percent supported capping the numbers of arrivals (Blumen 2016, 57).

6.5 Changing Attitudes towards Immigration in Germany
Figure 3: Public Opinion on Asylum Seekers in Germany
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Source: Matulovic 2016, 35

The graph above illustrates responses to the question: in general, do you think that
Germany could welcome more asylum seekers or do you think that the number is aloeady t
high? Before the border openings, in August 2015, the opinions differed by 10 percentage points.
Starting in September 2015, when the borders were opened completely and Dublin was

suspended, the numbers started to skew away from each other. The otipgzgle who
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agreed that the number of asylum seekers that Germany was accepted was already too high
started to steadily increase, and the number of respondents who believed the numbers could be
higher steadily decreased. As argued by Blumen, this gifagtnates that as the number of
migrants increased, particularly in response to the suspension of Dublin, the public approval of

these increasing numbers began to dwindle (2016, 36).

6.6 Rise of the Far Right
Germany was faced with the rise of faght political groups in the early 2010s. The
AfD, Alternative for GermanyAlternative fYr Deutschlandwas originally established in 2013
WR RSSRVH WKH (XUR]JRQH +RZHYHU LWV SDUW\fdelRXQGHU
to differences of opion on the refugee crisend whemewly appointed leaddirauke Petry
came to power, she focused the party platform on the issue of migration (Mushaben 2017, 98).
The AfD, formed by former members of the CDdJiginally ran on platform advocating foreh
elimination of the Eurozone and a restructuring of German foreign policy (Arzheimer 2015,
535). However, h response to the influx, Petry began to pushing a strongnanigrant and
antkrMuslim agenda (Mushaben 2017, 9&). August 2015, the AfD proged closing the
*HUPDQ ERUGHU DUHD LQ 6D[RQ\ DQG WZR PRQWKYV ODWHU |
open door asylum policy (Blumen 2016, 3BjSrn HScke an AfD party member, made a
speech on a national television invoking Nazi era sentimgnSlJ RFODLPLQJ 3 \HDUV |
*HUPDQ\" .QLJKW
During its first appearance in the 2013 General Election, the party just barely missed the
5 percent threshold. In the 2014 state parliamentary elections, the party captured 9.7 percent of

the vote m Saxony and 12.2 percent of the vote in Brandenburg (Arzheimer 2015, 536). On
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average, support for the AfD remained constant betwe#® percent across Lander; in the 2014
European Parliament elections, the party grabbed 7.1 percent of the votenaddtleamselves
seven seats in the Parliament (Arzheimer 2015, 542).

The AfD, a political group open to having nBl@azis join ranks, found support with the
general public, evident in state elections (Mushaben 2017, 99). In March 2016, the AfD won
11.7percent of the vote in BadaiWurttemberg and 24 percent in Sachgernalt (Mushaben
2017, 99). Between August and November 2015, support for the AfD increased from 3.4 percent
to 7.7 percent across Germany (Blumen 2016, 54). In September 2016, theagfied 20.8
percent of the vote in MecklenbugRUSRPPHUQ OHUNHOYVY KRPH VWDWH D
These numbers, albeit small, illustrate the domestic turn towards a more restrictive asylum
policy. Despite her best efforts, Merkel eventually veaised to answer to the demands of both
the Bundestag and the general public. These numbers are reflective in regards to asylum as the
policy platform shifted beginning in July 2015, which coincided with an increase in swfpor
the AfD through elections 7RGD\ WKH $I' LV -tahgsPwi@idd] Yarty KL U G

Germany, sitting at 94 out of 709 seats in Parliament.

6.7 Exclusionary Approach Triumphs

6.7.1Temporary Border Controls

On October 12, 2015, less than a month after Merkel spokia tawtor of keeping
borders open to Syrians, Interior Minister Thomas de Maiziere ordered police to begin making
passport checks along the 58le border with Austria. Maiziere argued the purpose of the
FKHFNV ZDV WR SUHWXUQ WRREBOGEHHHO@W BUR¥FKIG XRXYDXKMQ SKil

SXUJHQWO\ QHFHVVDU\ IRU VHFXULW\ UHDVRQV" 3*HUPDQ\ LP
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introduction of border controls was in response to the lack of successful policy at the EU level.

With countries like Hungary, Polandd QG WKH &]HFK 5HSXEOLF UHIXVLQJ WKF

distribution plan, and EU level policies like Dublin proving inefficient, German officials decided

to take matters into their own handbhe closing of borders by Hungary, along with Greece and

taO\fV LQDELOLW\ WR LPSOHPHQW 'XEOLQ GHPRQVWUDWH H[R
These border controls, which were intended to be temporary until the European Union

was able to reform policy for a more effective processing and distribution systenturhasy

seekers, have been consistently extended. The border controls with the Austria are still in effect

in 2018. Echoing his sentiments from 2015, Maiziere has argued that until the holes in the

external borders of the EU are addressed, the border contbLOO VWD\ LQ SODFH 3*HU

LPSRVHV pyWHPSRUDU\TY"

6.7.2Policy Response: Asylum Packages

0 HU N H Gefyurs ldrfiguage began to weaken as she faced resistance both in the
Bundestag and among public discourse. With overwhelming numbers hamtfiegoalance (an
estimated 800,000 were expected to submit asylum applications to the BAMF), and feuds within
her own coalition, prime ministers of all 16 German states agreed on Asylum Package | in
October 2015 to restrict migration to Germany (Laub&ii2015, 3). Key pieces of legislation
LQFOXGH WKH LQWURGXFWLRQ RI QHZ 3VDIH FRXQWULHV RI R
Montenegro and faster deportation rates if asylum status is disapproved (Matulovic 2016, 10).
The process by which rejectadylum applicants were deported was streamlined.
This first package was quickly followed by Asylum Package Il in March 2016, of which

came along more restrictive policies, including suspended family reunification and expedited
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processing of asylum appéiions for seekers from safe countries of origin and second time
applicants (Matulovic 2016, 10). The accelerated asylum procedures mean that the BAMF
should decide on an application within one week (Gesley 2016, n.p.). In addition, applicants
who who wee granted subsidiary status, meaning that they are not accepted as asylees but can
prove threat to serious harm in their country of origin, cannot apply for family unification in the
same way as thoseamted asylum (Gesley 2016These changes in asylynulicy, albeit slight,

were made to dissuade people from coming to Germany who originated from countries with low
approval rates, including Pakistan and Afghanistan, who in 2015 accepted 47.6 percent and 9.8
percent of asylum applications, respectivelyafddr 2016, 3). Meaning, individuals coming

from these countries would not be able to receive asylum status and therefore would not receive
the right to work in Germany (Matulovic 2016, 10). In addition, they would not be able to apply
for family unificaion. These asylum packages did little in regards to border control, and did not
align opposition parties, such as as the AfD, who were in favor of the strengthened deportation

laws.

6.7.3 Restricting Migration at the EU Level: Ellirkey Deal

In an effort to regulate and reduce the flow of migrants across the Europe, the European
Union, backed by Angela Merkel, proposed an agreement with Turkey to seal the irregular
channel of travel commonly taken by Syrians to get to Germany. In March 20d&yTand the
European Union released the Hurkey Statement designed to address one of the prominent
issues prevalent among political discoutisefficiency of external EU borders (Blumen 2016,

58). Turkey agreed to accept the return of people whatws$ed from Turkey to the EU

territory of the Greek islands. For every Syrian asylum seeker that was caught and returned to
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Turkey, another Syrian asylum seeker would be resettled to the EU from Turkey directly,

creating a 1:1 resettlement method for legamts (Tunaboylu and Alpes 2017, 84). In return, the

EU would relax its visa requirements for Turkish citizens and provide financial aid for refugee

camps. Intheory, this agreement would strengthen the relationship between the European Union

and Turkg, a nation of which it shares an external border, while also attempting to provide some

RUGHU WR WKH PDVV PLJUDWLRQ WDNLQJ SODFH DW 7XUNH\Y
Merkel, still facing criticism from her own party to restrict migration into the country,

responded by XVLQJ WKH (8YV UHODWLRQVKLS ZLWK 7XUNH\ DV D ZL

DQG WKHUHIRUH *HUPDQ\ ZLWKRXW FORVLQJ *HUPDQ\YV ERU

%WXQGHVWDJ LQ 2FWREHU VWDWLQJ 3:LWKRXW [ «ORXYBW 7 XUN

ZDU UHIXJHHYVY ZKR FRPH WR (XURSH WUDYHO YLD 7XUNH\ :H

UHIXJHH PRYHPHQW ZLWKRXW ZRUNLQJ WRJIJHWKHU ZLWK 7XU]I

OHDGHUVKLS VXSSRUWHG OHUNHOTV GHKH \DLIRJH HPW R\WY H Co@UA

FDOOV™ IURP ZLWKLQ OHUNHOYV RZQ SDUW\ IRU DQ XSSHU OL

could accept (Blumen 2016, 59).
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CHAPTER 7: DISCUSSION AND CONCLUSION

7KLV WKHYVLV T nadyDdespitevad iekivig teddmd promoting a commitment to
humanitarian policy, will in the end default to a more restrictive asylum policy remains firm after
analyzing two instances in which the EU Member State was faced with such an exogenous
pressure, magsigration. Although Germany was one of the first signatories of the 1951
Convention Relating to the Status of Refugees and the-tankkbehind the Common European
Asylum System, it has been proven throughout the years that Germany will, like many of it
Western counterparts, prioritize domestic concerns over humanitarian obligations. The analysis
of discourse and institutional framing, through the exposition of economic strain, right wing
groups, and debates among political parties, in response poph&tion influx in the 1990s and

V UHPDLQV LQ OLQH ZLWK -RSSNHfV DUJXPHQW WKDW VWD
day, reassert their sovereignty, despite historical commitment to accepting large numbers of
asylum seekers.

However, it isimportant to note the differences in discourse and institutional framing
between the two litmus tests to illustrate that further research can more closely provide
explanation for what other factors are present that influence the regulatory controlsiof asyl
policy. Taking from the writings of scholar Joyce Mushaben (2017, 100), there are three main
differences between how the the migration crisis was addressed in 1992 and in 2015: loss of
touch with postWWII Germany, rise of social media, and the powed®of Angela Merkel.

The first difference revolves around the sentiment present following the end of the Second World

War, known in German vernacular \dsrgangenheitsbewSltigungR U WKH 3VWUXJJOH WR
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QHJDWLYHV RI WKH S Dtwatitith ceDtuy,K3érmRalthad Wi itodd Atid-social
system opposite to that present during the Third Reich, in that it functioned under separation of
powers and constitutionally protected human rights and fundamental freedoms through the Basic
Law. However, those who are promoting policy today did not live during the War, and therefore
S3GR QRW KROG WKHPVHOYHYV PRUDOO\ UHVSRQVLEOH" IRU SU
rampant during that time (Mushaben 2017, 100). The SPD, who in the early 1390s wa
campaigning on German culture being open to any asylum seekers fleeing political persecution,
has switched gears in the twenty first centU®D politicians were alluding to the costs
incurred by Germany in hosting asylum seekers (Blumen 2016, 5€)G&hman government
investing 500 million euros in housing and reception centers for newly arrived asylees
(Mushaben 2017, 98Yice Chancellor Sigmar Gabriel, leader of the SPD, was calling for quotas
on refugees, and SPD federal families minister Man8elavesig made similar statements. She
DUJXHG WKDW *HUPDQ\ ZDV UHDFKLQJ LWVPRIUUDBEWREDEB® FDSLC
(Blumen 2016, 57). Thi¥ergangenheitsbewSltigurigjone facet of discourse that differentiates
the first crisis from its cauterpart. A second facet is the utilization of media.
$FFRUGLQJ WR %RRPJDDUGHQ DQG 90LHJHQWKDUW 3SHR
form attitudes about immigration and immigrantsedia being one of thoseformation sources
(2009, 516). Mushabeargues that the expansion of social méddia influenced differences in
how events are perceived both2idl5 that could not be present two decades befare
example, the infamous tweet by the BAMF opening the borders to Syrians maduidve been
possble in 1992. However, in 1989, Socialist Unity Party lea@¥nter Schabowsknade an
HUURU VLPLODU WR WKDW RI WKH %%$0) ZKHQ KH VWDWHG WK

PHHWLQJ VSHFLDO SURYLVLRQV  DQG WRBWLWWH @\HZ&RXBKQ Z
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*XDUGYV VWDQGLQJ SRVW GLG QRW NQRZ KRZ WR LQWHU
ZKLFK FRQWULEXWHG WR WKH IDOO RI WKH %HUOLQ :DOO 0>
raises an imperative point: discourse, whether threogial media or mass media, serves as an
avenue for change, and although the way in which information is distributing may change, the
power of discourse will not.

The final difference lies with Angel Merkel, who is arguably the decisiaking power
within Germanpolicy. When comparing the institutional contexts between the 1990s and the
2010s, Merkel stands out in a way that Kohl nor other political elite did two decades before. The
policy Chancellor Kohl promoted to regulate asylum was in line wighpiatform of his own
SDUW\ OHUNHOTV VW D QS$he prROrEsisbat®olitichlpke e svindhRhign
own party(CDU), coalition party (CSU)SPD, and smaller parties, while remaining firm on
bringing about change at the EU level twsessfully address the refugee cridverkel had
become the face of the refugee crisis, and towards the end of 2015, was acting alone. She proved
to be resistant to compromising her values for the sake of domestic preSdueeShancellor
rose to powr during a period where Germany was shifting more towards globalization and
(XURSHDQL]DWLRQ DQG PRUH ZLOOLQJ WR HPEUDFH D QHZ L
(Mushaben 2017, 100)The presence of Merkel illustrates that these two cases, aithoug
comparable, do occur within different institutional contexts. However, the different institutional
setups that arrive at the same conclusion also illustrate that pressures from political parties prove
to be dominant when amending policy.

Exogenous mssures as powerful as the reunification of Germany and the 2015 Syrian
crisis do not occur often, and they do not occur within a vacuum. The institutional context varies

and there are different actors, such as Chancellor Angela Merkel, that are pastenfsiin each
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scenario. The evolution of technology provides another avenue for public discourse that is
constantly evolving as well, a change that should be accounted for when analyzing modern
discourse. This paper remains a small piece within a muddr wesearch field regarding
asylum policy in the European Union. It contributes to the already existing literature
surrounding asylum policy in Germany by providing a framework to connect the two migrant
crises in Germany since the end of World WarThis paper demonstrates that, when push

comes to shove, even the nation with the most liberal asylum policy is at risk of closing its doors.
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