






[bookmark: _GoBack]Trying Trauma and Memory in Post-Genocide Rwanda

By: Georgia Brunner



Senior Honors Thesis
Department of History
University of North Carolina at Chapel Hill

March 24, 2017


Approved:
_________________
Lauren Jarvis, Thesis Advisor 

_________________
Lisa Lindsey, Reader

For Witness J




Content Warning: This thesis contains strong, graphic imagery of sexual assault and genocide.



Table of Contents

Introduction … 4

Chapter One: Collective Efforts and Colonial Memories … 9
Chapter Two: Collective Action Towards Justice … 28
Chapter Three: The Personal Is the Political: Testimony and Memory … 51
Conclusion … 68
Acknowledgments … 71
Bibliography … 72



“History is what happened. Memory is the recollection that binds what happened to ourselves in the present.” –James Young, Holocaust Scholar[footnoteRef:1] [1:  James Young, The Texture of Memory: Holocaust Memorials and Meaning (New Haven: Yale University Press, 1994), 116. ] 

Introduction
	On November 8, 1994, the UN Security Council passed Resolution 955 that created the “International Criminal Tribunal for the Prosecution of Persons Responsible for the Genocide and Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda… between 1 January and 31 December 1994.”[footnoteRef:2] The tribunal set out to try those in charge of the genocide that killed between 600,000 and 800,000 Tutsi, Twa, and moderate Hutu in Rwanda. Thirteen members voted for the resolution; China abstained, and Rwanda – despite originally calling for the ad hoc tribunal – voted against it.  [2:  United Nations Security Council, 1994, Establish the International Tribunal for Rwanda, Res 955, Doc. S/Res/955.] 

	After the Rwandan genocide, the international community created the International Criminal Tribunal for Rwanda, the ICTR through resolution 955. It, along with the International Criminal Tribunal for Yugoslavia, the ICTY, became the building blocks for the International Criminal Court, the ICC, which tries most international conflicts today.[footnoteRef:3] The first case that the ICTR took on was that of Jean-Paul Akayesu, the focus of this thesis. By prosecuting sexual assault as an act of genocide, the ICTR engaged in an unprecedented legal action. Indeed, I will argue in this thesis that the ICTR, with substantial influence from outside Nongovernmental Organizations (NGOs), successfully changed the way the international community viewed sexual violence in conflicts. The ICTR became a point of tension between the international community and the Rwandan government, which resulted in different understandings of the history of sexual violence in the genocide in the different spheres.  [3:  Notably, most of those conflicts are about African countries and African leaders, a practice that has drawn concern about the fairness of the ICC. ] 

	Studies of memory, genocide, sexual violence in war, and women’s history are all relatively new fields within the past century. The former two can be traced to the advent of Holocaust studies. As the memories of survivors became important to the construction of a deep understanding of the Holocaust, scholars looked to collective memory as a way to understand the trauma of survivors. Collective memory, further explored in chapter three, serves as an aggregate of different understanding of the same event- here, the collective memory of sexual violence in the Rwandan genocide. Further, Holocaust studies sparked the study of genocides more widely, giving language to earlier mass killings of the Armenians by the Ottomans and Herero by the Germans. Work in these fields has increasingly turned to including survivor testimony within its work, a trend I aim to uphold. The work on the subject primarily focuses on the genocide in the former Yugoslavia, as “rape camps” during the genocide constitute an easily studied measure of gendered violence. The voices of women during this crisis exist in the historiography in a way that is not true of survivors of the Rwandan genocide. Rwandan women’s voices were largely ignored at the time by everyone from the prosecutors of the ICTR, as the ICTR claimed to be unable to find people willing to speak to their experiences, to the post-genocide Rwandan government. Only the judges of the ICTR and NGOs seemed invested in their stories. Today, their stories do come out in scholarly work that focuses on the memory of survivors, such as Nicola Henry’s War and Rape: Law, Memory and Justice.[footnoteRef:4] Still, most of these narratives are left untold, particularly since the current administration in Rwanda has increased its control over the voices of Rwandans.  [4:  Nicola Henry, War and Rape: Law, Memory and Justice (London: Routeldge, 2011).] 

	Because these fields of study are relatively new, the language scholars use holds particular weight. For example, throughout this thesis, I will be referring to acts of gendered violence primarily as “sexual assault” or “sexual violence” as opposed to “rape.” While notably the ICTR did create the first international definition of rape and it is nongendered, “rape” as a term often comes with heavy legal requirements, as seen by the few rape convictions in the ICTY. Further, acts that are not explicitly rape but fall under the mantel of sexual violence as a whole still can cause equal amounts of trauma and do not deserve to be treated differently than specific acts of rape.[footnoteRef:5] The court’s decision, however, does explicitly use the word rape. As such, I will note when “rape” is the most appropriate term, but I will simply use the phrase “sexual violence” when considering trauma and the historical context of gendered violence. Indeed, Henry’s work on the subject uses similar understandings of the language surrounding sexual violence.  [5:  As an extreme example, the Interahamwe, the militia that largely carried out the genocide, attacked a woman in her home; they cut off her breasts and left her to die. While they did not rape her, this example of gendered violence ought still be considered in the same category as instances of rape. ] 

	From these examples of deliberate uses of language and incorporation of the voices of survivors themselves, I hope to align myself within the current work on memory, sexual assault, and conflict. This thesis, however, does focus primarily on the international sphere and the post-genocide landscape and, as such, will largely look towards the mechanisms and actions within the court itself. Because the court heard from so few survivors of sexual assault, the voices of few survivors fill the pages of this thesis. Still, thanks to the work of the ICTR judges and NGOs, as much testimony as possible is included in the second chapter. Most of those narratives come from the ground-breaking work, “Shattered Lives,” published by the Human Rights Watch (the HRW) during the ICTR proceedings. Now, because the Kagame administration has tightened control in Rwanda, survivors cannot freely tell their narratives as they could just after the genocide ended. As such, these stories are even more important. While the testimonies themselves might not directly contradict the national narrative of the genocide (though they might, as RPF soldiers are guilty of using sexual assault as a weapon as well), any changes or additions to the narrative without government intervention are not allowed. Through the retelling of these stories and the application to an historical understanding of the ICTR rather than a contemporary, one their narratives do come to light in the context of the post-genocide justice.
	“Post-genocide Rwanda” commonly refers to the reconstruction of the country after the mass murder of thousands of Rwandans starting in April 1994. This term, however, might be inefficient given the long history of conflict in Rwanda. Tensions between Hutu, Tutsi, and Twa, all Bantu peoples, generally did not play out violently in pre-colonial Rwanda.[footnoteRef:6] The Twa, who still have the smallest population in Rwanda, are thought to have settled the region first, followed by the Hutu and Tutsi at roughly the same time. In the fifteenth century, a Tutsi king consolidated the region into one kingdom.[footnoteRef:7] While historical understandings of this pre-colonial period vary on the tensions between Hutu and Tutsi, the structures of each ethnic category were fluid – Hutu could become part of the Tutsi ruling class under the right conditions.[footnoteRef:8] These ethnic structures become more ridged and solidified under the colonial age, starting in the 1881 “scramble for Africa,” when Germany gained control of the region, along with many other holdings in East Africa. The Germans had little time to control the country, though, as the League of Nations awarded the country to Belgium after the First World War.[footnoteRef:9] The Belgian strategy for the country relied heavily on exploiting the contentious relationship between the Hutu and Tutsi and further solidifying each ethnicities’ place within the colonial society. As with much of African colonialism, the Belgians adopted a Hamitic Hypothesis, a racial understanding form the story of Noah that God ordained darker skinned people as cursed, as the basis for their project of rule; they determined that the Tutsi were racially superior under this hypothesis and give out resources accordingly. Most importantly, they forced each person to carry an identification card, making the once fluid notions of ethnic identity ridged and impenetrable. Even after decolonization began in 1957, ethnic codes remained rigid and violence broke out based on these identities regularly, with the victims depending largely on which group had more power at the time.[footnoteRef:10] While each individual conflict took on its own light, these conflicts paled in comparison the 1994 genocide. This genocide, and the individual actions of violence within it, are both a product of this history and exceptional within it.  [6:  Nicholas Jones, The Courts of Genocide: Politics and the Rule of Law in Rwanda and Arusha (New York: Routledge, 2010), 18.]  [7:  Ibid.]  [8:  Ibid, 19. ]  [9:  Ibid, 20.]  [10:  Ibid. ] 

	Sexual assault, much like the ethnic tensions entrenched by colonialism, did not start in 1994. Unpacking the use of sexual violence, in Rwanda and across the globe, would take years and volumes. By examining the most extreme case of violence with one of the highest known counts of sexual assault, though, we can began to understand the place sexual violence holds in conflict and post-conflict struggles. Further, understanding the modern turning point in sexual assault justice ought provide a stepping-stone for future discourse on wartime sexual violence and its aftermath. 
		



“From time immemorial, rape has been regarded as spoils of war. Now it will be considered a war crime. We want to send out a strong signal that rape is no longer a trophy of war.” 
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                                                      -Judge Navanethem Pillay1
Chapter One: Collective Efforts and Colonial Memories
The International Criminal Tribunal for Rwanda (ICTR) held its first hearings of the trial against Paul Akayesu not in courtrooms, but in the three judges’ hotel rooms. The judges, Laity Kama, Lennart Aspegren, and Navanethem Pillay, had considerable human rights justice experience between the three of them but had never taken on a project this large. Indeed, though the UN developed a similar tribunal for the former Yugoslavia, the ICTR took place in Arusha, Tanzania, in conditions to which most of the staff were unaccustomed. Despite the UN declaration that “the situation in Rwanda continued to constitute a threat to international peace and security,” it quickly became clear the ICTR would be long and inefficient.[footnoteRef:11] The Akayesu trial the first trial in the ICTR; with little information about the local environment and the needs of the court, the UN dramatically underfunded and understaffed the tribunal.[footnoteRef:12] The UN had not even completed negotiations for a permanent building with Tanzania by the time the judges had all arrived and the trials began, thus necessitating the temporary “courtrooms” in hotels.[footnoteRef:13] Indeed, that the ICTR held these hearings in hotel bedrooms rather than courtrooms illustrates the larger haphazard nature of the ICTR. Judges bought their own plane tickets, wrote rules just weeks before the courts the trials started, and the UN could not guarantee the safety of judges and lawyers.[footnoteRef:14]  [11:  International Criminal Tribunal for Rwanda, February 1995, S-106185419980279, UNAMIR Papers, United Nations Archives, New York, New York.]  [12:  Ibid.]  [13:  Navanethem Pillay, interviewed by Voices of the Tribunal, UNICTR Legacy Commission, 2008, accessed October 1, 2016, http://voicesofthetribunal.org/About. ]  [14:  Ibid.; Rules of Procedure and Evidence, ICTR, United Nations 12 January 1996, http://unictr.unmict.org/sites/unictr.org/files/legal-library/960112-rpe-en.pdf] 

In this setting of incompleteness and uncertainty, Witness J recounted to the court the sexual assault of her six-year-old daughter by three of Akayesu’s men.[footnoteRef:15] The prosecution had originally asked her about the fate of her father and she mentioned the sexual assault as peripheral to the scene itself, rather than the horrific centerpiece as the international community now remembers it.[footnoteRef:16] Indeed, though the prosecutor, a young American lawyer named Pierre-Richard Prosper, was questioning Witness J, he chose not to press further on the incident of her daughter’s gang rape at that moment. Instead, Judge Navanethem Pillay intervened in the prosecution’s examination to ask about Witness J’s experience. She interrupted lines of questioning several additional times throughout the trial to ask about other incidents of sexual assault. Judge Pillay was the first judge to fly into Arusha and the first female judge to sit on an international court.[footnoteRef:17] She became one of the most notable judges in international history for her intervention and her later allowance for the persecution to add additional charges concerning sexual assault. In that hotel room in Arusha, Judge Pillay changed the course of the trial when she broke the prosecution's line of questioning and asked Witness J to explain further, making her one of the most important figures of the tribunal.  [15:  All witnesses in the tribunal were originally anonymous, thus the lettering system. ]  [16: International Criminal Tribunal for Rwanda, The Prosecutor versus Jean-Paul Akayesu Case No. ICTR-96-4-T (Arusha: ICTR Judgments, 1998), 169-170.]  [17:   Navanethem Pillay, interview by Voices of the Tribunal, 2008. ] 

After Judge Pillay’s intervention, Witness J recounted numerous stories of sexual assault during the genocide, including the rape of her eight-month pregnant sister. She also testified that many “young girls were raped at the bureau commune,” the central government building for the area of which Akayesu was mayor.[footnoteRef:18] Indeed, following Witness J’s lead and further questioning from Judge Pillay, three more female witnesses testified tales of sexual assault. They specifically indicted military groups, also known as Interahamwe (“the monsters” in Kinyarwandan), led by Akayesu, the bourgmestre of his commune, Taba. Akayesu’s original indictment centered primarily as his function as a leader. Before and during the genocide he was responsible for the functionality of his commune. As such, the indictment noted:  [18:  ICTR, Akayesu, 170.] 

As bourgmestre, Jean Paul Akayesu was responsible for maintaining law and public order in his commune. At least 2000 Tutsis were killed in Taba between April 7 and the end of June, 1994, while he was still in power. The killings in Taba were openly committed and so widespread that, as bourgmestre, Jean Paul Akayesu must have known about them. Although had the authority and responsibility to do so, Jean Paul Akayesu never attempted to prevent the killing of Tutsis in the commune in any way or called for assistance from regional or national authorities to quell the violence.

Though he was not charged with the killing of any specific person, the charges all centered on his position of authority. The rest of the Interahamwe under his control were tried at the state and local levels, rather than at the ICTR. In total, originally Akayesu faced twelve counts of criminal action before the change in indictment; two counts of genocide, one count of incitement of genocide, four counts of violations of the Geneva Conventions, and five counts of crimes against humanity. The maximum punishment he could face for those crimes was life in prison. While the indictment did change over the course of the trial, the original indictment was strong enough to still make the trial an historic one, as Akayesu would likely become the first person convicted of perpetrating genocide. 
While the prosecution did eventually begin to question witnesses about incidents of sexual assault, these testimonies started with Judge Pillay’s understanding of sexual assault as an important factor in Akayesu’s eventual sentencing.[footnoteRef:19] Despite the lack of charges levied against Akayesu concerning sexual assault at the beginning of the trial, the court, led by Pillay’s charge, made history in creating a sentencing structure for sexual assault and genocide as a whole. About half way through the proceedings, the prosecution, with the blessing of the three judges, added thirteen counts of crimes against humanity specifically categorized as rape and sexual assault, the first time in legal history. The original indictment created by Richard Goldstone, the first lead prosecutor for ICTR and the also for the International Criminal Tribunal for Yugoslavia (ICTY), had a far-reaching and progressive scope but did not include the charges of rape and sexual assault as a crime against humanity and an act of genocide. Because of Judge Pillay’s actions in the court, the prosecution was able to create new charges and set international precedent in genocide. This chapter will first provide background on the genocide and the construction of the court and then illustrate how Judge Pillay came to intervene and the court in which she did so. Though the court structure did not lead itself to investigating and charging defendants for rape or sexual assault, Judge Pillay created the space for others to change the indictment.  [19:  Navanethem Pillay, interview by Voices of the Tribunal, 2008.] 

The UN created the ICTR and ICTY in an era of human rights recognition and out of the lineage of genocide studies in the Post-Holocaust world. After World War II, Raphael Lempkin, a Holocaust refugee, coined the word genocide and created a document now called the Genocide Convention.[footnoteRef:20] The Genocide Convention bound all that signed it to help those under genocidal regimes and prosecute leaders committing genocide. Though the Genocide Convention originally called for rape to be categorized as a weapon of genocide, the international community had largely ignored women and sexual assault in legal precedent.[footnoteRef:21] Before the genocide convention, the Nuremberg trials completely ignored sexual assault. While Tokyo Trials did consider it, the court did not count sexual assault as an act of genocide, which would have led to life in prison, nor did the court specifically reprimand anyone for acts of sexual assault.[footnoteRef:22] Yet, the ICTR chamber, without an actual courtroom or court building for the first couple of months, created the first international definition of rape and condemned a man of using rape as a weapon of genocide and overall orchestration of genocide. [20:  Samantha Powers, A Problem from Hell: America in the Age of Genocide (New York: Harper Perennial, 2003), 45. ]  [21:  Ibid. The Genocide Convention was quite broad declaring that an action “causing serious bodily or mental harm to members of the group,” genocide under Article 2, b) of the Genocide Convention, thus including rape. Lempkin specifically mentioned these types of violence in talks for the Genocide Convention. ]  [22:  Nicola Henry, War and Rape: Law Memory and Justice (London: Routledge, 2011), 25. The international community put high-level Nazis on trail in the Nuremberg Trials and high-level Imperial Japanese officials on trial on the Tokyo Trials. These trials started much of the tradition of post-conflict justice and other international norms, such as simultaneous translating. While these trials are often considered victor justice, as the majority of justices were from allied countries, they managed to prosecute hundreds of defendants and set international precedent for trials and justice.] 

The Interahamwe committed sexual assault without orders, but through implications to commit sexual violence and from negligence from authority figures. These tactics are much like many of the ways Hutu Power leadership kept their hands cleaner than that of the Interahamwe. Most international understandings of Rwandan society before and during the genocide placed blame for mass atrocities at a local level through “neighbor on neighbor” violence, rather than a state level through government systems.[footnoteRef:23] Though the Interahamwe carried out much of the killing itself, the state began compiling lists of Tutsis even before the genocide, particularly Tutsis with political and international influence. The state also started training Hutu Power for “hunting” techniques rather than open combat.[footnoteRef:24] Thus, the idea that the genocide was a spontaneous outbreak between two ethnic groups largely misunderstands the meticulously planned and authoritarian nature of the conflict.  [23:  Helen M. Hintjens, “Explaining the 1994 Genocide in Rwanda,” The Journal of Modern African Studies 37, no. 2 (1999): 246.]  [24:  Ibid, 247.] 

Such a misunderstanding largely comes from the events that sparked the genocide, leading to the logical conclusion that the genocide came out of a moment of chaos. In April 1994, a plane carrying the dictatorial president of Rwanda, Juvenal Habyarimana, and the president of neighboring Burundi, Cyprien Ntaryamira, was shot down by someone within Rwandan boarders, with the plane crashing almost directly next to the presidential palace in Kigali.[footnoteRef:25] While no one knows exactly who shot down the plane, scholars generally agree that the Hutu Power are to blame, perhaps with help from the French government. The former had incentives to remove the more moderate president to make way for a more sympathetic Hutu Power leader. The latter had explicit connections to Hutus and Hutu Power more specifically as “Habyarimana’s plane was a gift of the French, it had a French flight crew who died with him, and the French military was in joint control with the Hutu Power forces of the area where the missiles were fired and the plane crashed.”[footnoteRef:26]  [25:  Today, you can visit Habyarimana’s Palace, complete with secret passages and alarm-wired staircases. The remains of the plane are in a field next to the Palace. ]  [26:  Philip Gourevitch, “The Mutsinzi Report on the Rwandan Genocide,” The New Yorker, January 8, 2010. ] 

After the plane crash, the genocide began, leading to the death of more than 800,000 people, with two million displaced internally or externally.[footnoteRef:27] The most iconic weapon of choice was the machete, a tool usually used to chop banana leaves in Rwanda. While not as common of an image, sexual violence became an exceedingly common tool of genocide through the 100 days. The gendered aspects of the genocide began with propaganda targeted at the sexual nature of Tutsi women: [27:  Hintjens, 246.] 

A key document in the Bahima conspiracy theory is the ‘Ten Commandments of the Hutu,’ first published in the Rwandan Hutu supremacist magazine, Kangura, in 1990 (No. 6, December). Sexual politics were one of the main ingredients in this race hate tract. The first three of the Ten Commandments prescribed sexual relations between the two ‘races’ and openly accused Batutis of using ‘their’ women to enslave elite Bahutu men. These ‘wives’ were Hamitic Eves in the Bantu Garden of Eden, and it became the duty of every Bahutu woman to rescue her husband, brothers and sons from such women’s clutches.[footnoteRef:28] [28:  Ibid, 265. Some scholars refer to Tutsi and Hutu as Batutsi and Bahutu to reference the Bantu origins of both peoples. Before the genocide, the Rwandan government and the people themselves largely referred to themselves as simply Tutsi and Hutu, as do most modern scholars. After the genocide, referring to any ethnic name was outlawed. ] 


The language in these documents and laws mirrors much of the violence Rwanda had already undergone. The “Hamitic Eves,” for example, calls back the Hamitic Hypothesis used by the Belgians in their colonization project. The gendered nature of the genocide continued; men were killed first, including male children, as they were the ones the Hutu Power understood to be the future of the Rwandan Patriotic Front (RPF), the resistance movement based in Southern Uganda. After they killed most of the Tutsi males left in the country, the Hutu Power turned to women and girls as the “root” of the Tutsi nation.[footnoteRef:29] It is likely that nearly every women and girl killed in the genocide was sexually assaulted in some manner before her death. The Hutu Power believed that such actions would prolong suffering of the victim, physically and mentally, and would stop future reproduction of Tutsis, as women largely would be unable to marry after such a violation. Further, men with HIV/AIDS often specifically assaulted women to prolong suffering in their victims, but still ultimately lead to death.[footnoteRef:30] Finally, sexual violence “was used to remind Tutsi women of their proper place, in subservience to Hutu men.”[footnoteRef:31] The hierarchical nature of Rwandan ethnic society continued as Hutu Power leadership forced low-level Hutu men and Twa to assault women.[footnoteRef:32] Often, they would take Tutsi women as wives or they would torture them sexually through spikes and other sharp objects. In total, by the end of the genocide, there were between 250,000 and 500,000 survivors of sexual trauma in Rwanda and refugee camps in surrounding countries and countless more among the deceased. These numbers, like those of the total number killed, cannot be exact as Rwandan censuses were political and inexact and women often did not report their trauma for a number of reasons.[footnoteRef:33] [29:  Erin K. Baines, “Body Politics and the Rwandan Crisis,” Third World Quarterly 24, no. 3 (2003): 488.]  [30:  Ibid. ]  [31:  Ibid.]  [32:  Ibid. The Twa people make up a very small portion of the Rwandan population. They are thought to be the oldest residents of Rwanda and tend to be shorter than Hutu and Tutsi peoples. They were targeted to a lesser extent during the genocide, but still major population depletion. They continue to live as the poorest people in Rwanda. ]  [33:  Ibid. The reasons women did not report are explored in chapter three. ] 

	After the abject failure of the international community in Rwanda, who only intervened after the RPF successfully took back Kigali, the UN attempted to create a system of governance and justice to move the nation on from its violence. Modeled in part after Truth and Reconciliation trials in post-Apartheid South Africa, the Justice and Reconciliation process in Rwanda had three parts: The ICTR as the highest level funded by the UN, the National Court System at the Rwandan government level funded by the Rwandan government, and the Gacaca courts, at the local level and requiring very little funding.[footnoteRef:34] These different systems involved different notions of justice; at the former two, justice worked through legal means with judges as deciding factors. In the latter, community leaders led the trials in acts of forgiveness rather than punishment.[footnoteRef:35] The ICTR tried the most notable cases, including the trial of Jean Kambanda, the first head of state convicted of genocide. Despite less press coverage, the National Court System and the Gacaca courts handled the vast majority of cases, as intended.  [34:  “Outreach Programme on the Rwandan Genocide and the United Nations,” United Nations, http://www.un.org/en/preventgenocide/rwanda/about/bgjustice.shtml ]  [35:  Nicholas Jones, The Courts of Genocide, 1. ] 

The National Court System was overwhelmed after the genocide, despite the efforts of the international community. As the third United Nation’s Aid Mission in Rwanda (UNAMIR) report on the situation in Rwanda described: 
Rebuilding the Rwandese Justice system remains an important factor in contributing to the creation of conditions conductible to the return of refugees, and efforts by the government of Rwanda in that direction should be supported. The international community has already pledged $618 million to support the Government’s rehabilitation and reconstruction programme, including rebuilding the justice system.[footnoteRef:36]  [36:  International Criminal Tribunal for Rwanda, February 1995, S-108677620050010, UNAMIR Papers, United Nations Archives, New York, New York.] 


The funding problems to the ICTR were in sharp contrast to the well-funded ICTY, where judges were well accommodated and the trials started in courtrooms immediately following the tribunal’s creation. While jails in Rwanda remained overcrowded for years, the Gacaca courts worked more effectively. These courts required the accused to admit to their crimes and then ask for forgiveness, which the whole community, including direct victims of the accused actions, then gave.[footnoteRef:37] Though these courts themselves had their share of problems, they effectively emptied out local jails and became a model in future peace and reconciliation projects around the world.  [37:  Nicholas A. Jones, The Courts of Genocide, 1.] 

	Together, these courts helped move Rwanda forward and set precedent for future conflicts. The UN created the ICTR shortly after the ICTY, using much of the same format, the same appellant courts, and, notably, the same prosecution team.[footnoteRef:38] It was composed of three parts: the chambers, the prosecutor, and the registry. There were three judges in each trial chamber and five in the appeals chamber. All of the judges of the ICTR would elect a president who would then assign judges to different chambers within the court. In each chamber was a presiding judge, elected by the three judges, who conducted the proceedings of that chamber. The prosecutor was responsible for all investigation and prosecution of the defendants and was separate from the ICTR as a whole. The prosecutor was the same for the ICTR as for the ICTY; as such, she had a deputy prosecutor in the ICTR at all times. Finally, the registry was responsible for all the administration and servicing of the ICTR.[footnoteRef:39] Together, these parts created the ICTR that officially ran from November 8, 1994 to December 31, 2015.[footnoteRef:40]  [38:  Yves Beigbeder, “The International Criminal Tribunal for Rwanda,” Judging War Criminals: The Politics of International Justice (London: MacMillian Press, 1999), 169. ]  [39:  ICTR, February 1995, S-106185419980279, UNAMIR Papers]  [40:  “Outreach Programme on the Rwandan Genocide and the United Nations,” UN.] 

Despite the seemingly small size of the ICTR and its comparatively limited need for resources, it had little support from the UN or member countries and was nearly always second behind the ICTY. Indeed, though scholars often refer to both as “sister trials,” the “ICTY represents the ‘big’ sister.”[footnoteRef:41] While Arusha is known as the Switzerland of Africa, most of the ICTR staff were unfamiliar with living in such harsh conditions, such as unpaved roads and inconsistent electricity.[footnoteRef:42] The power constantly cut in and out, communication was limited, and the international community was slow to send the money they pledged. Together, these difficulties created a much slower process compared to the ICTY, which judged many more cases. The judges had to create the rules and procedures in The Hague rather than in Arusha, as the UN did not procure a building until about two years into the trials.[footnoteRef:43] This, coupled with the lack of resources to investigate the cases, slowed down the trials by several months. By the time the courts started to prosecute a large number of people, Rwandan jails were massively overcrowded with inmates dying from heat, poor hygiene, and starvation. The Gacaca courts helped alleviate these problems to some extent, but overall the context for the ICTR became one of limited resources and increasing pressures to move quickly.[footnoteRef:44]  [41:  Nicholas A. Jones, The Courts of Genocide, 107. ]  [42:  Prisca M. Nyambe, interviewed by Voices of the Tribunal, UNICTR Legacy Commission, 2008, accessed October 1, 2016, http://voicesofthetribunal.org/About.]  [43:  Galina Nelaeva, “The Impact of transnational Advocacy Networks on the Prosecution of Wartime Rape and Sexual Violence: The Case of the ICTR,” International Social Science Review 85, no. ½ (2010): 10.]  [44:  Ibid. ] 

The UN charged the ICTR with the enormous task of conducting proceedings for 93 individual cases.[footnoteRef:45] By the end of the court’s proceedings, the ICTR managed to hear 85 of those cases, with eight fugitives still on the run today; if caught, they will go before the ICC. Because of these pressures, the UN hired the judges first and quickly. The statute for the trials called for sixteen permanent judges, requiring that none could come from the same country.[footnoteRef:46] While this did promote a diversity of legal backgrounds and understandings of international law, the language barriers between judges and other staff of the ICTR, along with different perceptions of the law, slowed down the process of administering justice.[footnoteRef:47]  [45:  “Key Figures of ICTR Cases,” UNICTR, December 7 2016, 
http://unictr.unmict.org/sites/unictr.org/files/publications/ictr-key-figures-en.pdf]  [46:  Nicholas A. Jones, The Courts of Genocide, 109. ]  [47:  Ibid, 110. ] 

Akayesu himself further slowed the court down significantly by firing his defense lawyer on multiple occasions, thus postponing his trial several times.[footnoteRef:48] In doing so, he successfully waited out the remainder of lead Prosecutor Richard Goldstone’s tenure in office.[footnoteRef:49] Though Goldstone originally wrote Akayesu’s indictment, the new prosecutor, Louise Arbour of Canada, then took up the charges. The switch may partially explain the prosecution’s hesitation to further question Witness J on the rape of her daughter and take initiative in pressing new charges when witnesses brought new evidence to light. Pierre-Richard Prosper, a young lawyer from the US, assisted Arbour in the prosecution of Akayesu. Together, neither of them worked to change the indictment for the first several months of the trial, despite the new evidence that witnesses brought. Today, scholars often refer to the prosecution team as the reason the indictment changed, leading to the eventual charge of Akayesu on the grounds of rape as genocide.[footnoteRef:50] Yet, these prosecutors did little during the trial to earn that positioning. Following the lead of the original indictment, they did not press further and only amended the indictment “upon the urging of the judge when testimony of rape and other sexual violence came out at trial.”[footnoteRef:51] Though both prosecutors did eventually take up the mantle of prosecuting sexual violence, it started with the judge panel rather than with the prosecution’s team. [48:  “Jean-Paul Akayesu’s Trial Postponed,” Press Release, United Nations Mechanism for International Criminal Tribunals, October 3, 1996.]  [49:  “Justice Louise Arbour Takes Up Her Office,” Press Release, United Nations Mechanism for International Criminal Tribunals, October 4, 1996.]  [50:  The 2016 film The Uncondemned directed by Michele Mitchell and Nick Louvel most notably makes this extreme claim. The film has several other questionable conclusion, as nearly all of the evidence comes from the prosecution itself.]  [51:  Avory Faucette, “Improvements in the Legal treatment of Systematic Mass Rape in Wartime: Where Do We Go From Here?” in Conflict-related Sexual Violence: International Law, Local Responses ed. Tonia St Germain and Susan Dewey (Sterling, Virginia: Kumarian Press, 2012), 59. ] 

The three judges represented vastly different understandings of international justice, but still were able to create the ICTR rules from scratch and hear cases in inconsistent conditions. The first president of the ICTR and one of the longest serving members, Laity Kama, provided what might be the closest to a Rwandan understanding of justice available to the court. He was a Senegalese judge who had worked for many years in the UN as an ambassador for Africa in different commissions, such as the UN Human Rights Commission.[footnoteRef:52] His work as president created the space for Judge Pillay to speak to Witness J, as he intended the judges to have intervention power in the proceedings to question witnesses, much like the Supreme Court does in the US system. Upon his death in 2001, the ICTR flew the UN flag at half-staff to represent the contributions he had made to justice in Rwanda.[footnoteRef:53] The second judge, Lennart Aspegren from Sweden, sat on the panel from 1995 to 2000 and then moved to the UN Commission on the Gaza Conflict. While primarily silent during the proceedings, he contributed significantly to the written decision.[footnoteRef:54] Judge Pillay, who already had an impressive post-conflict justice record before the trail began, joined them as the third judge.  [52:  ICTR, 2001, S-106185419980279, UNAMIR Papers.]  [53:  Ibid.]  [54:  Navanethem Pillay, interview by Voices of the Tribunal, 2008.; “High Commissioner for Human Rights Navi Pillay,” United Nations New Centre, August 28, 2014, http://www.un.org/apps/news/newsmakers.asp?NewsID=110] 

	Judge Pillay’s first notable encounter with post-conflict reconciliation came from her role within the post-apartheid justice system in South Africa. She, along with a number of other legal scholars, the apartheid government, and the leaders of the anti-apartheid movement, created the new constitution of South Africa, still in use today. After her 29 years in service to South African law, she helped shape the role of equality in the modern South African government. In this manner, she “contributed to the inclusion of the equality clause in the country’s Constitution that prohibits discrimination on grounds of race, gender, religion and sexual orientation.”[footnoteRef:55] Pillay gained international recognition as a human rights legal advocate from her strong record in South Africa. In 1992, she, along with New York based lawyers Feryal Gharahi and Jessie Neuwirth, went on to found an NGO in Poland, Equality Now!, an organization that became a major player in the fight for a change in the indictment in the Akayesu trial after Pillay left the organization’s board.[footnoteRef:56] Pillay thus created a strong record of women’s rights advocacy preceding the genocide, a legacy that continued through the ICTR and into her time as High Commissioner for Human Rights in the United Nations. [55:  Ibid.]  [56:  Ibid., http://www.equalitynow.org/equality_now_turns_20;  For more information on Equality Now’s role in the trial, see section two of chapter one. ] 

	Notably, South Africa has one of the worst sexual violence problems in the world, an issue brought up both in Pillay’s time in the Peace and Reconciliation Process and today, as activists continue to fight against sexual violence in the country.[footnoteRef:57] Though statistics for sexual violence are difficult to come by for South Africa as most women do not report and those that do often do not see their reports make official documentation, it appears that South Africa both then and now has the highest rate of sexual violence in the world, with a women being raped every 26 seconds.[footnoteRef:58] In her role as constitutional writer working on gendered violence and issues, Pillay certainly felt the effects of these forms of violence on women in her own country, an understanding she took with her to Arusha.  [57:  Michelle Anderson, “Rape in South Africa,” The Georgetown Journal of Gender and Law 1, no. 3 (2000): 788.]  [58:  Ibid, 788-789. ] 

It was because of Pillay’s strong record that Nelson Mandela appointed her a judge on the ICTR, of which she later became the President.[footnoteRef:59] Her understandings of the post-conflict justice process and sexual violence further enabled her to become the catalyst for justice throughout the trial. Pillay reflected later on the experience of leaving South Africa so quickly after the transition, recalling that she did not want to leave her country but felt a sense of obligation to help others transition from a time of instability towards democracy.[footnoteRef:60] After becoming the first unanimously elected judge to the Tribunal and the first South African to participate in an UN institution since South Africa’s re-entry to the UN, Pillay boarded a plane to Arusha, Tanzania with a ticket she bought on her own dime.[footnoteRef:61] Her experiences in Arusha were both unpleasant and indicative of the larger problems that made the ICTR one of the most expensive and disproportionately long-lasting international trials to take place.[footnoteRef:62] Only the judges’ commitment to ensuring justice and helping the transitioning Rwanda kept them in Arusha. The trials moved forward and Pillay made legal history and several cases throughout the ICTR, regarding everything from sexual assault to the role of the press in war crimes.[footnoteRef:63]  [59:  Navanethem Pillay, interview by Voices of the Tribunal, 2008.]  [60:  Ibid.]  [61:  Ibid.]  [62:  Bill Berkeley, “Judgment Day,” Washington Post, October 11, 1998, Sunday Magazine,10.]  [63:  Navanethem Pillay, interview by Voices of the Tribunal, 2008.] 

Pillay quickly revealed herself as one of the most gregarious judges on the court. She released the most public statements to the press of any judge on the ICTR and gave the most interviews with journalists and historians.[footnoteRef:64] Indeed, that tendency to speak up both perhaps led to her intervention on the questioning of Witness J and certainly the wealth of information about her time on the Tribunal. Further, those interviews and her questions indicate that Pillay understood herself as breaking norms and changing international law. Placing herself within a leadership position in changing the court’s direction illustrates the intentional nature of Pillay’s interventions. For this, she was rewarded with the presidency of the ICTR and, later, the position of UN Commissioner for Human Rights.  [64:  For statements by Judge Pillay, Hilmi M. Zawati and Ibtisam M. Mahmoud, A Selected Socio-Legal Bibliography on Ethnic Cleansing, Wartime Rape, and Genocide in the Former Yugoslavia and Rwanda (Lewiston: Edwin Mellen Press, 2005), 286-287.; Navanethem Pillay, interview by Voices of the Tribunal, 2008.; Bill Berkeley, “Judgment Day,” 1998. ] 

In the ICTR courtroom, Pillay interrupted the prosecution multiple times, most notably when Witness J was recounting the story her father and daughter.[footnoteRef:65] She did so as she believed the prosecution would not further question the witnesses and felt the narrative important to her decision.[footnoteRef:66] The official judgment describes the events as:  [65:  Bill Berkeley, “Judgement Day,” 1998.]  [66:  Navanethem Pillay, interview by Voices of the Tribunal, 2008.] 

Allegations of sexual violence first came to the attention of the Chamber through the testimony of Witness J, a Tutsi woman, who stated that her six year-old daughter had been raped by three Interahamwe when they came to kill her father. On examination by the Chamber, Witness J also testified that she had heard that young girls were raped at the bureau communal. [footnoteRef:67] [67:  Akayesu, 170.] 


Pillay, here “the Chamber,” created the environment in which Witness J shared her experiences, as she pressed further on the story. Because this was the first time the chamber heard about acts of sexual violence, that pressure indicates that Pillay believed it was possibly another direction for the trial to purse. While the prosecution, in this particular questioning deputy prosecutor Pierre-Richard Prosper, put stock in the killing of her father, Pillay pointed out the gratuitous sexual violence that went unquestioned.
That intervention created a domino effect for other witness who had heard Witness J’s testimony as the judgment describes:
Witness H, a Tutsi woman, testified that she herself was raped in a sorghum field and that, just outside the compound of the bureau communal, she personally saw other Tutsi women being raped and knew of at least three such cases of rape by Interahamwe. Witness H testified initially that the Accused, as well as commune police officers, were present while this was happening and did nothing to prevent the rapes… On examination by the Chamber, she said that the Accused was present during one of the rapes, but she could not confirm that he saw what was happening.[footnoteRef:68]  [68:  Akayesu. While witnesses were hidden from the audience, many witnesses listened to others speak, allowing for this shared community that happen between survivors.] 


Every mention of Chamber in this section of the judgment refers to Pillay’s questioning. The efforts of the witness who had their voices heard and expanded the case against Akayesu should not be under valued as well. Though a screen between themselves and the audience veiled witnesses and they were, until very recently, anonymous, the prosecution, defense, and judges all still spoke to them face-to-face.[footnoteRef:69] In the above section, Witness H recounted her rape and the events surrounding it to the best of her ability and upon questioning from the prosecution, defense, and judges. Judge Pillay played an important role in creating the space for survivors to speak, but the lived experiences of survivors became the bedrock of allegations of sexual assault.  [69:  The film, The Uncondemned, mentioned earlier, unveils many of the formerly anonymous women who testified. ] 

Pillay’s efforts brought these narratives of sexual assault onto the record. When the prosecution did finally investigate sexual assault as a part of the trial, discussed more in the second chapter of this thesis, they began their investigation based on the testimony of Witness H, weeks after Witness J spoke of her experiences.[footnoteRef:70] Still, Witness J’s impromptu declaration of sexual violence and Pillay’s line of questioning both had a significant impact on the prosecution as that started the trend of including sexual assault in witness testimony. While Pillay later claimed that she did not have a particular motivation for her intervention during Witness J’s testimony when she spoke of her role in the court in later interviews, a new understanding of sexual assault during the genocide emerged from her actions.[footnoteRef:71]  [70:  Akayesu, 170]  [71:  Navanethem Pillay, interview by Voices of the Tribunal, 2008.] 

Pillay’s intervention further anticipated the way that many modern trials encounter crimes of sexual violence. As Pillay noted, very few pieces of material evidence were available for the court to make decisions on and, as such, most of the evidence came from witness testimony.[footnoteRef:72] Indeed, building cases on witness testimony was important for the conviction of sexual violence, as women did not have the options to report their assaults the day after, as women often can do in EuroNorth American countries. The way that Pillay intervened allowed this evidence to still carry weight, despite a lack of material evidence that corresponded to the narratives. While survivors of sexual assault from the genocide often had HIV/AIDS or children from their rapes, it does not appear that the women questioned in Arusha had those products of their assaults. Women who did experience these kinds of assault resulting in children or STDs might not have been able to travel to Arusha or simply were not contacted by the prosecution. Regardless, the gains that Pillay made through her addition of this kind of testimony to the international case law changed the way people considered witness testimony for survivors of these types of trauma.[footnoteRef:73] [72:  Ibid.]  [73:  The implications of these changes will be discussed further in chapter three. ] 

	Upon reflection of her actions in the ICTR, Pillay placed the progress made in the Akayesu trial as the most important lasting impact of the Arusha trials.[footnoteRef:74] Yet, much of the work that the ICTR accomplished came undone in the ICTY, as the burden of proof increased from sexual violence and the understanding of consent became more conservative. While Pillay believes that the “framework” for better international law surrounding rape exists, it needs better execution in all cases to truly have a lasting impact.[footnoteRef:75] The implications of the trial’s outcome will be discussed in future chapters, but Pillay’s intervention became a catalyst for the change in the indictment. Through her work and the work of witnesses to share their traumatic accounts, the Akayesu trial became a turning point for the international understanding of sexual assault in wartime.  [74:  Ibid.]  [75:  Navanethem Pillay, “Sexual Violence: Standing by the Victim,” Case Western Reserve Journal of International Law,” 41, no.  ½ (2009): 459-467.] 

	The strategic use of sexual assault as a war crime in the Rwandan genocide may be only matched by the genocide in the former Yugoslavia.[footnoteRef:76] While the genocide seemed to outsiders as spontaneous and unplanned, the evidence of training militias for raiding rather than open combat and the lists of Tutsis indict otherwise. The use of sexual violence was the same; though low-level militiamen primarily carried out sexual assault and there are few examples of written orders from higher-level officials explicitly commanding the use of sexual violence, the widespread and continuous use indicted that sexual assault was intended as a weapon. Further, examples of children of rape and the spreading of HIV/AIDS indicate the tactics were intended to destroy Tutsi women beyond just the violence of the assaults themselves. These uses of sexual violence indicated an understanding of sexual trauma as crippling.  [76:  The genocide of the Bosnians by the Serbs was perhaps more easily recognizable as the Serbs created “rape camps.” Read more about this subject in Lynda E. Boose, “Crossing the River Drina: Bosnian Rape Camps, Turkish Impalement, and Serb Cultural Memory,” Signs: Journal of Women in Culture and Society vol. 28, 1 (2002), 71-96.

] 

Still, the international community seemed to not understand sexual trauma in the same way. Though a few select NGOs did work with refugees on sexual violence trauma, the UN and the lawyers working for the prosecution seemed to ignore the presence of sexual trauma in the original creation of the ICTR and the case against Akayesu.[footnoteRef:77] The original indictment ignored gendered crimes and the prosecution did not question those who mentioned their trauma. The initial actions of the ICTR followed the violence of the genocide; women were unable to find justice for their trauma through the means of the ICTR. The only way their voices were heard was through the amplification of Judge Pillay. Through her interventions, the witnesses were able to have their voices heard. Indeed, without her questioning of the witnesses, it is likely that their stories of sexual violence would not have made the final decision and thus would not be widely available to the public. As such, only through this amplification of their narratives were women able to find an audience beyond their local community. Without the influence of Pillay, the international community would not have been able to intervene on behalf of those narratives; they would have been lost amongst the thousands of pages of transcripts from the trial. Though Pillay herself could not change the complete outcome of the trial, she allowed others outside of the courtroom the understanding to comment on the proceedings. Further, though again she does not acknowledge her place as changing the way sexual assault exists in the case law today, the intervention on witnesses behalf about sexual violence allowed the shift to more narrative based evidence rather than relying solely on material evidence. [77:  NGOs that did work on sexual trauma primarily focused on Hutu refugees in Zaire, fleeing from RPF atrocities. Though certainly these women needed such care, the majority of survivors of violence from the genocide were Tutsis. The international community continued to turn their back on Tutsi refugees for several months after the genocide, believing that Hutu refugees needed more care. Through this, the NGOs often ended up serving the genociders rather than the victims of genocide. Thus, for several months after the genocide ended, women still could not seek care for their trauma from international misunderstandings. For more on the Great Lakes Refugee Crisis, refer to J. Crisp, “The Refugee Crisis in the Great Lakes Region of Africa,” Refugee Survey Quarterly 17, no. 2 (1998), vi-xii. The actions of NGOs in the ICTR will be explored more in the following chapter.] 

"I have heard of the International Criminal Tribunal and I hope that they can do something, because we don't want our children to see what we have seen."
-Clementine, a Genocide and Rape Survivor[footnoteRef:78] [78:  Binaifer Nowrojee, “Shattered Lives: Sexual Violence during the Rwandan Genocide and its Aftermath,” Women’s Right Project, Human Rights Watch.] 

Chapter Two: Collective Action Towards Justice 
When Witness J spoke of her daughter’s rape and Judge Pillay asked her to continue her narrative, the two set the stage for other witnesses to speak about their experiences. At least four more women spoke of sexual assault, either their own or incidents that they witnessed.[footnoteRef:79] Judge Pillay created an environment in which women were willing to share their stories and break the silence. Despite the veil that hid the faces of the witnesses, or perhaps because of it, they were able to change the narrative of the trial and increase awareness within the audience and outside the courtroom of gender-based violence in the genocide. Still, the prosecutors, Louise Arbour and Pierre Prosper, did not pick up the women’s cause. As such, these narratives were largely self-directed and came from the witnesses’ own volition rather than specific direction from anyone in the courtroom.  [79:  Akayesu,170.] 

The prosecution team would not act on their own accord to change the indictment and was unwilling to put the resources into finding new witnesses or information based on the emerging testimonies. The new Office of the Prosecution, which changed shortly after the start of the Akayesu trial, continued the policies of the old office and did not change the indictment even after new testimony surrounding sexual assault came out. The prosecution claimed that “evidence previously available was not sufficient to link the Accused to acts of sexual violence and acknowledged that factors to explain this lack of evidence might include the shame that accompanies acts of sexual violence...”[footnoteRef:80] These assertions continued even after they heard from witnesses like Witness JJ who testified in one of the longest testimonies on rape “to the humiliation she felt as a mother, by the public nudity and being raped in the presence of children by young men. She said that just thinking about it made the war come alive inside of her.”[footnoteRef:81] She further explained the implications for her life after the genocide and noted the enormous burdens her physical and mental injuries have had on her. As Pillay had done all she could do within the confines of the court system and the prosecution took no further steps, an outside force needed to take up the charge to change the indictment and address the issues the prosecution cited above. Indeed, this gap led to the intervention of the international community in a way that previous international trials had not seen.  [80:  Akayesu,170.]  [81:  Akayesu, 173.] 

	In the Tokyo Trials and the Nuremberg Trials, only those who had won the war sat on the court prosecuting war crimes. Politicians from the victorious countries judged Germany and Japan for their crimes during WWII.[footnoteRef:82] Little international oversight ensured that the trials were insular and self-fulfilling.[footnoteRef:83] Particularly in the case of the Tokyo Trials, American influence stopped outside commentary and forced a singular narrative.[footnoteRef:84] With little international press coverage and even less information willingly shared from the trials, there was no possible way for a larger international community to comment on the indictments or decisions, leading to convictions that suited victorious countries’ leaders and leaving out victims who did not have representation in post-war decision-making. As such, the trials led to little recognition of gender-based violence and set a precedent of silence surrounding war and genocide based sexual assault with little international commentary. Because there was a larger amount of press coverage in Arusha (and even more so at The Hague for the ICTY), outsiders were able to comment in way they never before had.  [82:  Nicola Henry, War and Rape: Law Memory and Justice (London: Routledge, 2011), 36.]  [83:  Yves Beigbeder, Judging War Criminals: The Politics of International Justice (Houndmills: MacMillan Press, 1999), 33 and 55.]  [84:  Ibid.] 

	The “international community” discussed here is composed of Nongovernmental Organizations (NGOs) and other on-lookers, primarily from EuroNorth American countries. These international communities had gained unprecedented power in the several decades leading up to the ICTR. Though NGOs had existed and operated since the mid-nineteenth century, they primarily focused on localized social ills through much of the 20th century.[footnoteRef:85] After the collapse of the Soviet Union, smaller organizations and networks came together to form “global coalition[s], a form of mobilization that became increasingly prevalent in the 1990s,” increasing the number of international groups by 20 percent.[footnoteRef:86] Because of a progressively globalized world and fewer barriers between different international spheres, nonprofits looked outside their boarders to do good. They expanded to serve several countries at a time, rather than focusing on domestic issues or single foreign countries. These coalitions became a large player in the international sphere, earning them a seat at the international table and allowing them a new voice in politics. [85:  Thomas Davies, NGO’s: A New History of Transnational Civil Society (Oxford: Oxford University Press, 2015), 154. ]  [86:  For the quote, see Ibid, 155. For more information on the increase in NGOs transnational focus after The Cold War, see George A. Lopez, Jackie Smith, and Ron Pagnucco. "Globalizing Human Rights: The Work of Transnational Human Rights NGOs in the 1990s," Human Rights Quarterly 20, no. 2 (May 1998): 386. doi:10.1353/hrq.1998.0021.] 

	Further, global coalitions focused on issues never before explicitly explored, such as women’s rights to justice. Hillary Clinton’s mantra of “Women’s Rights are Human Rights” exemplified the feeling of the 1990s NGO policy context.[footnoteRef:87] Many of the new NGOs after the Cold War focused on the Global South and had significantly different goals and methods than organizations focused on the Global North.[footnoteRef:88] These organizations were more likely to focus on family structures and protecting specific groups, including women.[footnoteRef:89] Overall, the vast majority of large NGOs operating in the 1990s considered women’s rights either a primary or secondary focus of their organization.[footnoteRef:90] Additionally, Judge Pillay noted upon reflection of the trial and her time in the international sphere before the trial that NGOs with a focus on women had been trying to garner support for a worldwide definition of rape.[footnoteRef:91] That sort of initiative exemplifies the new goals of these organizations, pushing into progressive causes rather than focusing on the more tradition healthcare and poverty alleviation campaigns, linking these issues to women’s rights. This measurable shift in focus and number of NGOs led to distinct projects not previously undertaken, leading to efforts to protect previous ignored peoples.  [87:  Hillary Clinton, “Women’s Rights are Human Rights,” Speech, Fourth World Conference for Women, Beijing, September 5, 1995. ]  [88:  George Lopez, e al., “Globalizing Human Rights,” 186.]  [89:  Ibid.]  [90:  Ibid, 388. ]  [91:  Navanethem Pillay, interview by Voices of the Tribunal, 2008.] 

The new wave of NGOs was particularly important as international coalitions “fulfill vital roles that states and their agencies cannot take on.”[footnoteRef:92] Often, these roles focused on issues that were more difficult for states to address, rather than specialized groups with larger resources than governments in the Global South. One of the largest “global coalitions” that formed during this time was the Global Campaign for Women's Human Rights, which included Human Rights Watch (HRW), an important figure within the Akayesu trial.[footnoteRef:93] In addition to providing direct services for women in Rwanda and surrounding countries, these coalitions created campaigns and filed briefs that changed the way governments and international tribunals operated. While their contributions to the trials often are overlooked in the historiography, many journalists of the time understood and wrote on the role NGOs played in the trial. This chapter will outline the different methods NGOs used, including letter writing and publishing an amicus curiae, the latter of which became a defining moment in the trail. Furthermore, this chapter will argue that NGO intervention helped change the outcome of the decision and will additionally explore the decision that the court reached. [92:  Oliver P. Richmond, “Introduction: NGOs, Peace and Human Security,” in Mitigating Conflict: The Role of NGOs, ed. Henry F. Carey and Oliver P. Richmond (London: Frank Cass Publishers, 2003), 1. ]  [93:  Davies, NGO’s, 155. ] 

Despite the problems of communication caused by frequent power outages and limited available technology, reporting from Arusha was surprisingly heavy. Many large newspapers in Europe and the US were covering the trials, and opinion pages took sides on the international court quickly.[footnoteRef:94] While there continues to be debate about the validity of much of the reporting itself, numerous articles about the genocide appeared in newspapers like The New York Times and The Washington Post.[footnoteRef:95] Because the tribunal allowed reporters into the courtrooms, many human rights groups had both the understanding and the public support to take decisive action. Their first step was simple: communication with the prosecution team. A coalition of organizations including HRW, Equality Now!, and Women’s Rights as Human Rights (IWHR) at CUNY School of Law wrote letters to Chief Prosecutor Louise Arbour to persuade her to bring charges of rape and sexual assault against Akayesu in addition to the original charges of genocide and crimes against humanity beginning in August of 1996.[footnoteRef:96] They sent thousands of letters, many from their offices and many from members of their campaigns’ personal mailing addresses, attempting to garner any amount of recognition from the Office of the Prosecution.  [94:  Bill Berkeley, “Judgment Day,” 10.]  [95:  For detailed analyzes on the ways traditional media sources failed to recognize the Rwandan genocide as a genocide and the ways they perpetrated colonial narratives, see Victor Herbin, "Silent Voices: The “New York Times” and the “Washington Post” Coverage of the Rwandan Genocide and the American Response," Order No. 1517386, dissertation, University of Missouri – Columbia, 2011.]  [96:  Rhonda Copelon, "Gender Crimes as War Crimes: Integrating Crimes against Women into International Criminal Law," McGill Law Journal 41, no. 1 (November 2000): 217.; Frances T. Pilch, “Sexual Violence: NGOs and the Evolution of International Humanitarian Law,” in Mitigating Conflict: The Role of NGOs, ed. Henry F. Carey and Oliver P. Richmond (New York, Frank Cass, 2005), 95.; Women’s Rights as Human Rights and Gender Integration, CUNY School of Law, http://www.law.cuny.edu/academics/clinics/hrgj/projects/gender-integration.html] 

These letters did not yield results, however, and the charges against Akayesu remained the same. The prosecution, indeed, followed the long-standing tradition of keeping rape as an “incidental” and “lesser” crime than war crimes more commonly prosecuted.[footnoteRef:97] In the trial itself, Arbour only pursued a line of questioning about rape if another crime also occurred within the same narrative. This extended the pattern of prosecuting rape discussed in the previous chapter and followed the way in which the first prosecutor, Judge Goldstone, originally created the indictment. Through keeping that indictment, Arbour continued the legacy of compliancy in these crimes to ensure continuity.  [97:  Catherine N. Niarchos, "Women, War, and Rape: Challenges Facing the International Criminal Tribunal for the Former Yugoslavia," Human Rights Quarterly 17 (1995): 649-690.] 

The prosecution claimed it found investigating rape logistically difficult for a number of reasons. While resource and geographic restrictions certainly hindered the court, part of the prosecution’s difficulty may derive from the way in which they conducted their investigation. Methodologically, the prosecution team focused little on interviewing individuals and sought to investigate killings over all other crimes.[footnoteRef:98] This method, again, followed the way genocide and war crimes tribunals had operated in the past. With such a large death toll and with international spectators concentrated primarily on mass killings, the prosecution believed focusing on the death toll itself proved an effective means of resources distribution. By placing a premium on the death toll, investigators ignored other crimes the Interahamwe committed.[footnoteRef:99] Beyond just rape and sexual assault, thousands of crimes besides murder occurred that went un-researched as the tribunal focused on what it deemed the most important crime. Without considering other types of crimes, though, the tribunal would not have been able to accurately judge the suffering individuals had caused their neighbors.  [98:  Binaifer Nowrojee, “Shattered Lives,” HRW.]  [99:  Interahamwe as defined in Chapter one were the militia perpetrating the genocide. 
] 

The next issue the team cited was a lack of resources. While the US alone had pledged 35 million dollars, the tribunal had only received 1.6 million.[footnoteRef:100] Though many governments signed on to the tribunal, few actually sent the resources necessary for a functioning court. Still, the tribunal spent an enormous sum considering the amount of cases it undertook. While the expenditures of the location and efforts cost a significant amount, “there appears to be a substantially disproportionate expenditure by the ICTR given the caseload that they are expected to address compared with the caseloads of the Rwandan courts.”[footnoteRef:101] The courts were slow, with accusations of corruption in the registrar’s office at every turn. While the international community certainty failed to send nearly as much money as it promised, the courts, from the registrar to the prosecution team, failed to use their resources in an efficient way. Indeed, when one lawyer was asked if the court was a good investment, he responded, “it would be better to spend the billon dollars plus you are spending on the tribunal, and use it to provide clean drinking water.”[footnoteRef:102] The levels of corruption and the waste of resources hurt the legitimacy of the tribunals within the Rwandan peoples’ eyes and decreased international support for the cause. While investigating rape and sexual assault certainty requires resources, evaluating claims from the prosecution that they did not have enough money for such an investigation is difficult to judge, as the prosecution had mishandled so many resources throughout the trial up to that point.  [100:  Ibid.]  [101:  Nicholas A. Jones, The Courts of Genocide: Politics and the Rule of Law in Rwanda and Arusha (New York: Routledge, 2010), 125.]  [102:  Ibid.
] 

Even if they had chosen to investigate rape, the prosecution claimed that African women would not speak to them because of their culture. Yet, as the Human Rights Watch pointed out,
Some involved in prosecuting the genocide, both at the national and international level, have suggested that it is nearly impossible to investigate rape because Rwandan women will not talk about their ordeals. This is patently false. Rwandan women will talk, but only under certain conditions. Among other things, investigation of rape by the national and international justice systems is best carried out by female investigators using female interpreters…Investigators taking testimonies must also be sensitive to the trauma of rape victims, since in Rwanda as throughout the world there is profound shame and stigma associated with rape. In Rwanda, this shame is compounded by a sense of guilt for having survived.[footnoteRef:103] [103:  Binaifer Nowrojee, “Shattered Lives,” HRW.] 


 As only four out of thirty prosecutorial investigators were women, having only women interview survivors was not possible. Because of the sheer make-up of the team, the prosecution would be unable to effectively prosecute rape. Indeed, before NGOs started pushing for more equitable representation on the court, the prosecution made no mention of diversifying their team or the costs of having few female investigators. As such, the Office of the Prosecution made few attempts to legitimately investigate sexual assault because, without more resources, spending time on rape would have yielded few results. The judges noted this mishandling of the investigation in the final judgment when they wrote that the Prosecution had illustrated “insensitivity in the investigation of sexual violence.”[footnoteRef:104] The problems of investigating rape were only compounded by prosecution’s single-minded goal of speedy trials.  [104:  Akayesu, 170.] 

Finally, the HRW claimed that the prosecution lacked the political will to actually change the indictment. Because the rapes in Rwanda did not have the primary purpose of impregnating women to literally remove or dilute genes, rape was difficult to prove as a weapon of genocide. In Yugoslavia, Serbs built camps for the specific purpose of raping women to eliminate their genes from the gene pool.[footnoteRef:105] That practice was widely covered in EuroNorth American media and comparatively easier to prove at a large scale. While Rwandan women had a dramatic uptake in the amount of children they gave birth to and the AIDS population increased dramatically, HRW claimed the prosecution did not believe that rape had been weaponized, but merely a side-effect of the genocide itself.[footnoteRef:106]  [105:  Ibid. Still, as discussed later, the ICTY undid much of the work of relying on witness testimony. ]  [106:  Rhonda Copelon, “Gender Crimes as War Crimes,” 2016.] 

Because of these hindrances, some of which were the team’s own making, the prosecution made few efforts before and after the letter-writing campaign to change the indictment. As these letters existed in a private sphere between the prosecution team and the organizations, the latter had little recourse to ensure the Office of the Prosecution took them seriously or even read their letters. The prosecution held firm even when NGOs spoke on the ways to solve for the limitations the team cited. Without outside pressure, the prosecution could continue to cite these issues, regardless of their validity, and ignore the international community’s calls for further investigation.
Speaking several years after his time on the court, the first Chief Prosecutor, Richard Goldstone recounted that thousands of groups sent letters in support of changing the indictment. He noted that, 
Nongovernmental organizations also played a significant role in supporting the work of both the Yugoslavia and Rwanda tribunals. Soon after I arrived in The Hague, I was besieged by thousands of letters and petitions signed by people, mostly women, from many countries, urging me to give adequate attention to gender-related crimes.[footnoteRef:107] [107:  Richard Goldstone quoted in Frances T. Pilch, “Sexual Violence: NGOs and the Evolution of International Humanitarian Law,” in Mitigating Conflict: The Role of NGOs, ed. Henry F. Carey and Oliver P. Richmond (London: Frank Cass Publishers, 2003), 95.] 


After Louise Arbour took the position of Chief Prosecutor upon Goldstone’s retirement, she also received thousands of letters from different NGOs urging her to change the indictment.[footnoteRef:108] Arbour has never mentioned these letters in her recollections of the trial and there is little room to say if she, in fact, read or acknowledged any of them. Regardless, several weeks after the letter writing campaign began, there was neither a change in the indictment, nor a public statement on the matter from the prosecution. Arbour continued the indictment of her predecessor without considering the new testimony Judge Pillay uncovered. [108:  Ibid.] 

When letter writing did not work, the HRW focused on creating a document to increase public support to include rape charges in the indictment.[footnoteRef:109] Through filing an amicus curiae brief in May 1997, the HRW declared their support for the increased investigation into rape in the trials and called for the “International Tribunal [to] fully and fairly investigate and prosecute sexual violence. Rape, sexual slavery and sexual mutilation should be recognized and prosecuted, where appropriate, as crimes against humanity, genocide crimes, or war crimes.”[footnoteRef:110] They further called for integrating “a gender perspective,” adding rape and other forms of sexual assault to indictments, and better witness protection programs.[footnoteRef:111] These steps, the HRW hoped, would change the way future trials interpreted and handled rape and help the Rwandan women find peace.  [109:  Bill Berkeley, “Judgment Day,” 10.]  [110:  An Amicus Curiae, or “Friend of the Court,” is an outside document presented to the court to inform and pursued, often based on a particular issue. The quote is taken from Binaifer Nowrojee, “Shattered Lives,” HRW.]  [111:  Ibid. While witness protection is outside the scope of this paper, this court made significant efforts for witness protection in a way that no international court before it had attempted. Courtrooms had screens between the witness and the audience and all witnesses had their names changed to letters, For more, see Frances T. Pilch, “Sexual Violence.”] 

The brief became a defining moment in the case. It was cosigned by many other organizations with a legal focus, including the International Centre for Human Rights and Democratic Development, the International Women’s Human Rights Law Clinic of the City University of New York, the Working Group on Engendering the Rwandan Criminal Tribunal, and the Center for Constitutional Rights on behalf of the NGO Coalition on Women’s Human Rights in Conflict Situations.[footnoteRef:112] After publishing the brief openly, outside commenters glimpsed in newspapers and journals the realties in Arusha and began commenting on the prosecution’s unwillingness to tackle the issue. HRW pushed the debate from the private sphere of communications between the court and NGOs to the public sphere, inviting commentary from all over the globe. [112:  Frances T. Pilch, “Sexual Violence.”] 

It made the legal argument in two ways. First, the brief, “attempted to show that the Trial Chamber had the authority and responsibility to ensure that rape and other forms of sexual violence be proper charges and also that a factual and legal basis existed to warrant its intervention in this regard.”[footnoteRef:113] HRW argued that because there was ample testimony regarding acts of sexual violence under Akayesu’s leadership, the Office of the Prosecution had an obligation to investigate further and bring additional charges against him. Second, it provided a clear link between Akayesu and acts of rape as he “knew or had reason to know that the subordinate was about to commit such acts or had done so and the superior failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.”[footnoteRef:114] Judge Pillay had already clearly established that link in her original questioning of Witnesses J and H. The brief called for the prosecution to simply revisit those questions of sexual violence in the indictment. Together, these arguments created a path by which the prosecution could change the indictment and win. Creating a clear path to victory put enormous pressure on Arbour Prosper to investigate the claims further due to the increase in publicity and the indication that there was a legal standing to make the argument.  [113:  Ibid. ]  [114:  Binaifer Nowrojee, “Shattered Lives.” HRW.] 

The brief importantly also highlighted the voices of women in a way that the Prosecution had not. While the brief curated the narrative to make a specific argument, the HRW did spend significant amounts of resources collecting stories and finding testimony that the ICTR seemed unwilling to do. Many of these narratives revolve around graphic images of sexual assault and their aftermath, such as Denise, a 25 year old Hutu:
…Then one of them raped me. He said, ‘you are lucky. Your god is still with you because we don't want to kill you. Now the Hutu have won. You Tutsi, we are going to exterminate you. You won't own anything.’ When he finished, he took me inside and put me on a bed. He held one leg of mine open and another one held the other leg. He called everyone who was outside and said, ‘you come and see how Tutsikazi are on the inside.’ Then he said, ‘You Tutsikazi, you think you are the only beautiful women in the world.’ Then he cut out the inside of my vagina. He took the flesh outside, took a small stick and put what he had cut on the top. He stuck the stick in the ground outside the door and was shouting, ‘Everyone who comes past here will see how Tutsikazi look.’ Then he came back inside and beat me again. Up to today, my legs are swollen. Then they left. I crawled out of the house bleeding. There was blood everywhere. A Hutu neighbor took me and put traditional medicine on me. I stayed for over a month with her until I could walk. During that time, she hid me and helped me. When the militias found out where I was, I had to leave again. I fled to another neighbor. In July 1994, the RPF came. I still have medical problems. I have extreme pain every month during my menstrual period. I have not seen a doctor. I have heard of the International Criminal Tribunal and I would talk to them, but they have never come here. I reported my case to the authorities three times, but nothing has happened.[footnoteRef:115] [115:  Binaifer Nowrojee, “Shattered Lives,” Human Rights Watch.] 


Further, the brief illustrated that women often were kidnapped, a practice known as “taking a wife.” The Interahamwe would lock women and girls in their private homes, sexually assaulting women whenever they so chose.[footnoteRef:116] In the specific case of Akayesu’s district, women who fled to the central government building were rounded up and assaulted repeatedly as Witness JJ described in the trial, later repeated in the brief:  [116:  Jeanne Kadalika in Genocide in Rwanda. ] 

She recalled lying in the cultural center, having been raped repeated by Interahamwe and hearing the cries of young girls around her, girls as young as twelve or thirteen years old. On the way to the cultural center was the first time she was raped there, Witness JJ said that she and the others were taken past the Accused and that he was looking at them. The second time she was taken to the cultural center to be raped, Witness JJ recalled seeing the Accused standing at the entrance of the cultural center and hearing him say loudly to the Interahamwe, “Never ask me again what a Tutsi woman tastes like,” and “Tomorrow they will be killed.”[footnoteRef:117]  [117:  Akayesu, 173.] 


These practices make the total count of survivors and number of incidents of sexual assault impossible to calculate, as so many were killed after their assault.
Beyond the trauma of sexual assault itself, survivors faced repercussions of their assault in their communities. One widow interviewed by the HRW in their brief submitted to the trial described her experience as: 
It is as if we are now beginning a new life. Our past is so sad. We are not understood by society . . . We are not protected against anything. Widows are without families, without houses, without money. We become crazy. We aggravate people with our problems. We are the living dead.[footnoteRef:118] [118:  Ibid.] 


The brief argued that the society to which these women return gave very little to them. The new government provided little assistance and women had to find their own way through the post-genocide society. Even when the whole community suffered, women who were widowed and raped faired even worse than the average survivor. One woman noted that “It is assumed that most survivors were raped, that if you survived, you were raped . . . [the returnees] say, how did you survive? Women often feel guilty for surviving. They feel responsible.”[footnoteRef:119] By being labeled a rape victim, women often could not find a man willing to marry her. She thus becomes ostracized from the community and, as the law in Rwanda continues to be patriarchal, women often have difficulty owning property and finding a sustainable living.[footnoteRef:120] While this was true in the pre-genocide state, the problems grew more pronounced as so many women faced the issues at once. The position of women within their communities often compounds trauma they faced in the genocide itself. As such, their collective memory is based on a lack of community support and national support for their trauma and their post-genocide lives. [119:  Ibid.]  [120:  Ibid.] 

	Further, the brief argued that the national and international community had little impact on the individual level. None of the women interviewed by the HRW were able to locate a representative from the ICTR and few had even heard of it.[footnoteRef:121] Even after the prosecution amended the charges, no additional witness were called to testify about their sexual assault.[footnoteRef:122] The national level did little for the majority of women as well, as the new government continued denying women property and medical rights, despite making up the majority of the population by the end of the genocide. Hutu women in particular were ignored entirely by the government. As such, the collective memory of sexual assault during the genocide primarily comes down to the trauma itself and local Gacaca courts, where survivors forgave Hutu power. Some women were able to put their rapists in prison, but the vast majority never saw their rapists again, even when carrying their children.[footnoteRef:123] The collective memory thus is one of victimhood, first by the perpetrators of genocide and sexual assault, then by the national system that refused to recognize their rights, and finally by the international system that ignored their calls and stories, even after legally recognizing their trauma in court. This memory does not give much credit to the prosecution of Akayesu because he himself did not assault anyone, only giving orders to do so, and because so few people knew of his prosecution.  [121:  Ibid.]  [122:  Akayesu. ]  [123:  Binaifer Nowrojee, “Shattered Lives,” Human Rights Watch.] 

Within two weeks of the brief’s publication, the Prosecution amended the indictment to include charges of sexual assault.[footnoteRef:124] The Defense quickly charged the court with caving to public pressure, claiming that the change in indictment ought not be counted as it merely reflected the court’s appeal to the international community. [footnoteRef:125] Though the defense attorney changed numerous times throughout the trial as a stalling tactic for Akayesu, the defense council made the argument again in its closing statement.[footnoteRef:126] Yet the court claimed that outside interest had not influenced their decision. The decision indeed asserted that  [124:  Copelon, “Gender Crimes as War Crimes,” 2000.]  [125:  Akayesu, 170.]  [126:  For the constant changes in defense council and the success of Akayesu’s delaying strategy, see Navanethem Pillay, interview by Voices of the Tribunal, 2008. The defense also argued against the claims of rape, saying that all accounts were “simply not credible but rather the product of fantasy the Defense claimed ‘of interest to psychiatrists, but not justice.’” For the closing statement arguments, Akayesu, 170.] 

The Chamber notes that the Defense in its closing statement questioned whether the Indictment was amended in response to public pressure concerning the prosecution sexual violence. The Chamber understands that the amendment of the Indictment resulted from the spontaneous testimony of sexual violence by Witness J and Witness H during the course of this trial and the subsequent investigation of the Prosecution, rather than from public pressure.[footnoteRef:127] [127:  Ibid. ] 


Essentially, though the defense complained to the contrary, the court claimed, in keeping with judicial impartiality, the brief and other pressures created by outside forces had no effect on the change in charges. The court did note that
Nevertheless, the Chamber takes note of the interest shown in this issue by non-governmental organizations, which it considers as indicative of public concern over the historical exclusion of rape and other forms of sexual violence from the investigation and prosecution of war crimes. The investigation and presentation of evidence relating to sexual violence is in the interest of justice.[footnoteRef:128] [128:  Ibid.] 


While the court claimed that it was not influenced by these factors, it pointed out that there was overwhelming public support from NGOs and other members of the internal community to change the indictment. The court’s inclusion of that note points to some amount of influence from these outside forces and an acknowledgment of the positive work NGOs had done throughout the trial. 
	The opinion wildly differs from the popular understanding of the trials at the time. Newspaper opinion pieces, here, a heuristic for the international thought on the matter, point to NGOs as the factor that changed the course of the trial. An opinion writer for The New York Times wrote on April 5, 1998, “After women's organizations increased their pressure on the Tribunal to take rape seriously, the court adjourned the case for more investigation, this time focused on sexual violence.”[footnoteRef:129] The New York Times Editorial Board followed suit on September 5, 1998, saying, “Largely due to pressure from women's groups, the investigators went back to ask about rape, and those charges were added.”[footnoteRef:130] With only a limited number of sources covering the trials, these opinions and assertions became the popular EuroNorth American understanding of the tribunal and, as the court noted above, the tribunal understood popular opinion through the actions of NGOs.  [129:  Tina Rosenburg, “New Punishment for an Ancient War Crime,” The New York Times, April 5, 1998.]  [130:  New York Times Editorial Board, “When Rape Becomes Genocide,” The New York Times, September 5, 1998: http://www.nytimes.com/1998/09/05/opinion/when-rape-becomes-genocide.html ] 

Academics of the time also commented. Rhonda Copelon, a human rights lawyer, professor at CUNY, and leading expert on the Rwandan genocide, asserted at the time, “The amicus served the purpose of making visible the invisibility of the survivor community, emphasizing to both the court and the public the unacceptability of excluding sex-specific crimes against women from the justice process.”[footnoteRef:131] It appears that everyone but the judges agreed on the influence that international groups played on the court’s decision.  [131:  Copelon, “Gender Crimes as War Crimes,” 2000.] 

	NGOs further played a role in increasing the number of women involved in the case. Because having women present made investigating rape and sexual assault possible, having more women in the courtroom was paramount to reaching a guilty verdict on the new indictment. Besides Justice Goldstone, all the Chief Prosecutors of the ICTR and ICTY have been women and the efforts of women’s groups has led to the increase in female investigators for finding evidence of sexual violence. [footnoteRef:132] While there continues to be a sharp disparity between the number of women and men serving as judges, with only one out of fourteen serving the last five years of the court, the number of women in these tribunals as grown substantially thanks to the efforts of groups like HRW.[footnoteRef:133]  [132:  Frances T. Pilch, “Sexual Violence.”]  [133:  Ibid.] 

	The international sphere and the public put pressure on the prosecution and the courts in a way that a single individual could not. Judge Pillay openly created a new direction by which the prosecution could continue their investigation and formulate new charges. When the prosecution did nothing, NGOs stepped in, encouraging the prosecution to continue with its investigation and find new charges against Akayesu. Such international pressure allowed for press coverage and public opinion that otherwise would not have the knowledge or will to urge for a change in the indictment. In September of 1998, the court found Akayesu guilty of genocide and crimes against humanity.[footnoteRef:134] The decision had a number of landmarks contained within it. Beyond sexual assault, it was the first time an international court found any person guilty of genocide.[footnoteRef:135] He was specifically charged with overseeing mass killing in his government buildings. Before his sentencing, all tribunals had found defendants guilty of only crimes against humanity, rather than a full genocide charge. This created an important precedent for the rest of the ICTR and the ITCY, leading to more convictions of genocide in each trial.[footnoteRef:136]  [134:  Akayesu, 1.]  [135:  Ibid.]  [136:  “Milestones,” ICTR, http://unictr.unmict.org/en/ictr-milestones. Here, and the cases page, details the 27 people in the ICTR convicted of genocide. Numerous individuals have already been convicted of genocide in the ICTY and more may convicted in the years to come.] 

 The court also made strides in international sexual assault common law. First, the court found him guilty of facilitating acts of sexual violence against women by allowing his Interahamwe to rape captured women “on or near the bureau communal premises” area under his direct control.[footnoteRef:137] In order to find Akayesu guilty of facilitating sexual violence in this way, the judges needed to create a definition of rape and sexual assault. In the final decision, they did so as “a physical invasion of a sexual nature, committed on a person under circumstances which are coercive.”[footnoteRef:138] This was the first international definition of rape and took an important step towards de-gendering rape through the exclusion of language surrounding penetration, something that Judge Pillay specifically sought when writing the definition.[footnoteRef:139] Further, the definition broadly defined coercion in order to include all instances of assault and noted that sexual violence did not require physical force. Instead, violence could occur under pressure from any power deferential situation, such as an armed conflict. This definition followed the wishes of the NGOs that sought a broad international definition of rape and de-gendered language that the HRW pushed for in its brief. Indeed, the definition became a standard for rape definitions around the world, with the UN continuing to refer to it today.[footnoteRef:140]  [137:  Frances T. Pilch, “Sexual Violence.”]  [138:  Avory Faucette, “Improvements in the Legal Treatment of Systematic Mass Rape in Wartime: Where Do We Go From Here?” in Conflict-Related Sexual Violence: International Law, Local Responses, ed. Tonia St. Germain and Susan Dewey (Sterling, Virginia: Kumarian Press, 2012), 58.]  [139:  Navanethem Pillay, interview by Voices of the Tribunal, 2008.]  [140:  By the time of the Pillay interview, two US states had adopted the exact definition articulated in the decision, citing the de-gendered language as the primary motive. ] 

The decision further considered sexual violence a form of genocide for the first time. The tribunal regarded sexual violence as “‘an integral part of the process of destruction’ because the aim was to destroy the spirit, will and/or life of each woman.”[footnoteRef:141] This was beyond what the international community had called upon the court to decide. While the HRW certainty wanted the court to consider sexual violence a crime against humanity, their brief put little stock in considering rape as an act of genocide, devoting much less time to that charge than to the legal reasons for considering sexual assault at all. Yet the judges unanimously decided, because of the systematic rape of women and girls, particularly by HIV-positive Interahamwe, and because of the intent to target a particular group, sexual violence against the Tutsis constituted an act of genocide.[footnoteRef:142] Akayesu was found guilty of committing genocide, not only through the mass killing he oversaw, but also through the mass rapes he condoned.  [141:  Avory Faucette, “Improvements in the Legal Treatment of Systematic Mass Rape in Wartime.”]  [142:  Ibid, 59. In his obituary, the UN specifically noted Judge Laity Kama’s involvement in the case as one of his crowning achievements, United Nations, http://www.un.org/press/en/2001/sgsm7794.doc.htm ] 

This drastic change was also unusual compared to past international trials in that the prosecution did not call for the tribunal to charge Akayesu with rape as an act of genocide. In fact, some scholars, such as law professor Beth Stephens, pushed back against Arbour’s changes to the indictment, as she amended the indictment to “crimes against humanity, with the triggering acts listed as rape and ‘other inhuman acts,’ not as torture, mutilation, or acts of genocide.”[footnoteRef:143] Stephens further argued that the norms and laws were in place to have such an outcome but the prosecutor was far too hesitant to call for such an action.[footnoteRef:144] Still, Pillay and her other fellow judges continued to push boundaries and created a judgment that considered what Arbour was unwilling to present. While certainty NGOs had not hoped on this outcome, their influence through their brief pushed the court into considering sexual violence much more seriously than it had before.  [143:  Beth Stephens, “Humanitarian Law and Gender Violence: An End to Centuries of Neglect?” in War Crimes and War Crimes Tribunals: Past, Present, and Future, ed. by Leon Friedman and Susan Tiefenbrun (Hempstead, New York: Hofstra University Press, 1999), 105. ]  [144:  Ibid, see for further criticism of Arbour’s prosecution on sexual violence. ] 

Finally, the court found Akayesu guilty of multiple counts of crimes against humanity, the main charge for which NGOs had rallied. Most notably for this paper, the tribunal found him guilty of torture and rape, both of which the court considered to induce “intimidation, degradation, humiliation, discrimination, punishment, control or destruction of a person.”[footnoteRef:145] All of these claims can be found in the testimonies of witnesses who described their assaults. Testimonies, such as Witness JJ’s, allowed the judges to decide that Akayesu had significantly harmed the wellbeing of individuals through his actions as commander. While Arbour framed her arguments in terms of rape as an incidental crime that occurs with other crimes, the final judgment claimed that rape is a separate charge worthy of consideration on its own, completing the calls NGOs had made throughout the trial. The decision thus came despite the prosecution, rather than thanks to it. Indeed, the incompetency with which the prosecution ran this and other trials contributed to the narrative of corruption and ineptitude outsiders saw in the ICTR. In spite of these issues, the decision changed the course of the tribunal and sent the first Rwandan to jail from the highest genocide court.  [145:  Avory Faucette, “Improvements in the Legal Treatment of Systematic Mass Rape in Wartime.”
] 

While rape has always been against international law, courts tend to overlook and ignore it, such as in the Tokyo trials and Nuremburg Trials. The judgment by this court changed the way the international community viewed rape and sexual assault both in law and in a larger collective memory of the genocide.[footnoteRef:146] Indeed, the ramifications of the decision still are unfolding in international trials in the ICC and domestic courts across the world, including several US states that have moved to adopt the standard international definition of rape the Tribunal created.[footnoteRef:147] Today, the decisions made by the court continue to be regarded by political scholars and lawyers alike as some of the most important developments in gender –based international law.  [146:  The latter will be explored further in the next chapter.]  [147:  Navanethem Pillay, interview by Voices of the Tribunal, 2008.] 

As such, the course of international tribunals comes not from legal precedent and what the letter of the law explicitly states, but from the context in which the trial occurs. With an increase in the number of female judges on trials and the increase in women-oriented NGOs, decisions may continue into the future. While Arbour continued the legacy of treating gendered violence as an incidental crime, the judgment still concluded that these crimes are worthy of consideration and of prosecution. Indeed, though former Chief Prosecutor Goldstone did not include sexual violence in his original indictment, he understood the magnitude of the decision and noted the importance of NGO influence on the tribunal.[footnoteRef:148]  [148:  Richard Goldstone quoted in Frances T. Pilch, “Sexual Violence: NGOs and the Evolution of International Humanitarian Law,” in Mitigating Conflict: The Role of NGOs, ed. Henry F. Carey and Oliver P. Richmond (London: Frank Cass Publishers, 2003), 95.] 

NGO influence over tribunals does not stop with the Akayesu decision; HRW and others closely monitored the rest of the ICTR and the ICTY to ensure that indictments included charges of rape and sexual assault when necessary. Considering that Louise Arbour remained the Chief Prosecutor for much of both tribunals, watching the indictments was incredibly important to ensure that the progress made in Arusha continued. Indeed, much of the work that the ICTR accomplished came undone in the ICTY, as the burden of proof increased from sexual violence and the understanding of consent became more conservative.[footnoteRef:149] These actions made some sense within the context of the ICTY in that the Bosnian genocide had more clear goals and procedures for rape, whereas rape in Rwanda, as with much of the genocide, become an strategy during the war, rather than a forethought plan. While Judge Pillay believes that the “framework” for better international law surrounding rape exists, it needs better execution in all cases to truly have a lasting impact.[footnoteRef:150] [149:  Navanethem Pillay, “Sexual Violence: Standing by the Victim,” Case Western Reserve Journal of International Law,” 41, no.  ½ (2009): 461.]  [150:  Ibid.] 

	Further, rape tribunals during the course of the rest of the ITCR went even less smoothly than the Akayesu case. Akayesu’s lawyers set the narrative for future defense lawyers faced with charges of sexual assault when they declared that the witnesses were lying about their sexual assaults. In 2001, Witness TA testified about her rape in a separate trial and the defense attorney “posed sexually explicated questions,” making her and the judges extremely uncomfortable.[footnoteRef:151] The judges asked him to rephrase and he continued with the same questions, at which point the judges laughed. This became an international affair, with headlines reading “UN Judges Laugh at Rape Victim!”[footnoteRef:152] Judge Pillay, who was the president of the court at that time, released a statement indicating that the judges had made a mistake and that they were laughing at the attorney rather than the victim. Still, Rwandan-based survivor groups boycotted the ICTR and asked witnesses to not testify until the ICTR fixed what it perceived as the systemic issues causing the further victimization of the witnesses.[footnoteRef:153] While eventually the ICTR and survivor groups were able to come to an agreement, the incident hurt the reputation of the ICTR and sullied the work that Judge Pillay and the international community had done in the Akayesu trial. For all the gains the court made, they also saw significant setbacks. [151:  Victor Peskin, International Justice in Rwanda and the Balkans: Virtual Trials and the Struggle for State Cooperation (Cambridge: Cambridge University Press, 2008), 199. ]  [152:  Nvanethem Pillay, “Sexual Violence.”]  [153:  Victor Peskin, 200.  ] 

	In total, the Akayesu decision had major implications for future ICTR and ICTY trials. It shaped international definitions of rape and set precedent on how wartime rape could be judged. It also set important precedent for NGOs in international trials. NGOs continued to battle the ICTY about the more conservative rape policies and ensure that rape was harshly prosecuted in The Hague long after the ICTR finished.[footnoteRef:154] The international community played the role it did in these trials because of NGOs’ increasing focus on minority and underserved populations, their increasing importance in international politics, and the support of the public. NGOs can be conceptualized as organizations that fill roles that governments cannot. While the government of Rwanda certainty could not fill the role of finding individuals guilty of rape as a crime of genocide, that burden also proved too big for the ICTR. Because the Office of the Prosecution was unwilling to change its indictment and wanted to keep the narrative of rape the same as in previous trials, NGOs filled the role of pushing for rape convictions.  Though the decision faced major setbacks in the years to come, NGOs now had proof that they could accomplish large-scale projects and change international law. Indeed, it follows that the areas where NGOs might be most effective are in international spheres, such as international tribunals, rather than local ones they had been targeting before the ICTR. [154:  Sabine Hirschauer, The Securitization of Rape: Women, War and Sexual Violence, (Houndsmill, UK: Palgrave Macmillan, 2014), 103.] 

 “Someone once told me that it is better to live through a war than after a war. I understand that now."- Survivor of Genocide, including sexual assault[footnoteRef:155] [155:  Binaifer Nowrojee, “Shattered Lives: Sexual Violence during the Rwandan Genocide and its Aftermath,” Women’s Right Project, Human Rights Watch.] 


Chapter Three: The Personal Is the Political: Testimony and Memory
[image: ]   [image: ]
Figure 1: Cloth wraps worn by women who were killed during the genocide in Kigali Genocide Memorial Centre
Figure 2: Photographs of thousands of the people killed during the genocide at Kigali Genocide Memorial Centre

	At the conclusion of the trial on September 2, 1998, Trial Chamber I of the International Criminal Tribunal for Rwanda found Jean Paul Akayesu guilty of nine of the fifteen counts against him, including genocide and crimes against humanity. The court found him not guilty of the six remaining counts, including the count of complicity in genocide, but still sentenced him to life in prison for his crimes.[footnoteRef:156] His further appeals were fruitless and he remains in prison in Mali. The implications of this decision are still unfolding within International Criminal Courts today and have woven themselves into the collective and national memories of the Rwandan genocide. Collectivized memory about the Rwandan genocide manifests itself in three different avenues; first, the international level where much of the action of the trial occurred; second, at the national level where the government controls the narrative, changing the way collective memory operates; and, lastly, on the local level in Rwanda, which had limited contact with the ICTR. All of these different understandings of the past carry different weight and political baggage. This chapter will focus on the former two, primarily due to constraints on local voices.  [156:  Akayesu. ] 

Before looking at the difference between these three paths, collective memory ought be explored. Collective memory differs from collected memories, or an aggregate of individuals’ memories, in that collective memory exists beyond the individual level.[footnoteRef:157] While collective memory encompasses collected memories, it also includes the historical narrative from sources outside of individuals’ stories, such as books, pop culture, and notably for this paper, the law.[footnoteRef:158] From both the memories of the individuals involved and from these cultural artifacts, a narrative forms, creating a collective memory outside of any one person. Collective memory can be useful in analyzing the ways that different communities understand the same moment in history.  [157:  Nicola Henry, War and Rape, 15.]  [158:  Ibid.] 

Collective memory also becomes useful when looking at histories that often go untold. As the unprecedented nature of the Akayesu trial illustrates, sexual assault victims rarely, if ever, have their stories told in and outside of courtrooms.[footnoteRef:159] Thus, collective memory can serve as a way to investigate gendered histories, even as little historical work exists surrounding those stories. Even when societies overcome the masculine notion of war with only masculine victims to note the gendered aspects of war women and children often only get recognition in attempts to deem the other party as more brutal.[footnoteRef:160] As such, the stories are trivialized and used as propaganda against other parties, rather than standing as their own narratives within the history of these conflicts. Comparing the collective memory at the national level and at the international level thus allows juxtaposition between the gendered understandings that each side prescribed to the genocide. Though both levels have incomplete understandings of sexual assault as neither primarily relies on the voices of survivors, they have different takes on gendered warfare. The differences between the two thus have important political motivations that are important to explore. [159:  Stories that do get told are usually those of affluent women in the US or European countries. Though no doubt these women undergo extreme trauma, the rates of sexual assault is likely much lower in these countries than those of sub-Saharan Africa. The UN published a report in 2010 that compared “rape” statics across countries and regions. In it, North America had the highest rates of rape, followed by sub-Saharan Africa. This, however, is misleading as few countries in Africa had statistics and rape is likely to be reported at a lower rate. Further, definitions of rape tend to be broader in North America and Europe than in other regions. Canada, for example, has one of the highest rape rates in the world, primarily because of its incredibly wide definition and because of its reporting process. Even the process of reporting actually gives a larger voice to survivors in EuroNorth America, as they often have better means by which to report and better outcomes from those reports. The racial outcomes of sexual assault further change the amount of voice survivors have (see Chapter two for discussion of sexual assault in South Africa). For further reading on rape across different countries, see “International Statistics on Crime and Justice.” European Institute for Crime Prevention and Control, Affiliated with the United Nations, ed. by S. Harrendoif, M. Heiskanen, and S. Malby, no. 64 (2010). ]  [160:  Examples of this include the common phrase “pillage and rape,” proving the barbarity of the invading force without considering the victim of the more horrific of the two crimes. Further, the coupling of women and children together, the womenandchildern effect, infantilizing women and using them as a symbol for the brutality of war, rather than active players in their own lives. For further reading, see Henry, 20, and Laura Sjoberg and Caron E. Gentry, Mothers, Monsters, and Whores: Women’s violence in Global Politics (London: Zed Books, 2007). ] 

Memory is also notably fluid and changes based on social expectations and public discourse. While memory necessarily will come into conflict when different individuals faced different experiences, “individual memories are in constant dialogue with the ways in which the past is represented in the public sphere.”[footnoteRef:161] As such, public memory, or memory constructed by governments for the public, attempt to define memory for people rather allowing people to construct their own memory. Larger institutions often create public memory through memorials and public displays of mourning- notably in Rwanda, the “week of grief” every April. Therein lies the primary difference between history and its state-sponsored sister, public memory. History primarily has functioned through elite institutions, such as the university, and public memory flows from state sponsored actions, such as the building of memorials. Though memory ought be a building block of the historian, memory has only recently been taken seriously as a component of history.[footnoteRef:162] Memory studies notably began with the Holocaust and the process of remembering the trauma of the first widely recognized genocide. The process by which historians began to turn to memory notably parallels the process by which other fields began to understand trauma. Without the language of trauma, the turn to memory studies may not have been possible.[footnoteRef:163] [161:  Rachel Ibreck, “A Time of Mourning: The Politics of Commemorating the Tutsi Genocide in Rwanda,” in Public Memory, Public Media, and the Politics of Justice ed. by Philip Lee and Pradip Ninan Thomas (Basingstoke, UK: Palgrave Macmillan, 2012), 98.]  [162:  Ibid, 33. ]  [163:  Jenny Edkins, Trauma and the Memory of Politics (Cambridge: Cambridge University Press, 2003), 13. ] 

Thus, studying the memory at the national and international level illustrates the impact of the Akayesu trial in the understanding of sexual assault in the Rwandan genocide. Though the extent to which survivors were impacted by the trial is up to debate (and is explored later in this chapter), the international community certainty understood sexual assault as a part of the genocide, along with the later trial and conviction of Akayesu. Indeed, in the Akayesu trial, the international and national levels have developed different understandings of sexual assault, leading to different understandings of the overall impact of the ICTR. For the international community, the trial ought be celebrated as the apex of development in wartime gendered violence case law, while at the national level, the ICTR did little to heal the country and the trial had no place in celebrations of progress after the genocide. 
The central difference between each case of construction a wider memory comes from the power differential of the two. Collective memory at the international level only exists amongst those interested in issues of sexual assault in genocide. Few in the global community beyond an intellectual elite and Rwandans have invested in a collective understanding of sexual assault in the Rwandan genocide.[footnoteRef:164] Thus, only those with investments hold the collective memory, curating a specific memory of the international community as the motivating power in the prosecution of sexual assault, an example of the power that this small international community holds. In contrast, the collective memory of the nation is highly curated, deriving from the power of the current president, Paul Kagame. The authoritarian control of the narrative that his administration holds allows his narrative of an apathetic international community and an assault on Tutsi people whom he saved. In turn, this articulation of memory justifies Kagame’s authoritarian rule through positioning himself as the only agent capable of averting violence given the failure of the international community. The construction of this national memory and its globalization through Kagame’s careful curation of the international community’s perception of Rwanda naturalizes and promotes Kagame’s power grabs despite the historical inaccuracies of Kagame’s construction of historical memory. Thus, Kagame can always hang his hat on saving the country from Hutu Power through these narratives, keeping tight control over the country. [164:  This may be changing, particularly for older genocides and conflicts. There is a wealth of literature and cultural understanding about the gendered aspects of the Holocaust, for example, and thesis is largely indebted to that work.] 

In order to make this case, I draw a distinction between memory and history. Memory constitutes the way people understand themselves through the past. Thus, to understand Kagame’s continued power in spite of the violence the RMF inflicted, we must step back from the rigid cloak of history and look through memory. Kagame’s production of a national memory obfuscates the local memories of survivors both within national and international discourse. This is particularly true in the case of Rwanda where most survivors had little access to the ICTR, as previously discussed, and that few Rwandans could read the languages in which ICTR documents were written.[footnoteRef:165] The ICTR attempted to center international memory on the local memories of survivors by inserting personal narratives of survivors. This attempt was subverted by the Kagame regime as few in the trial actually considered the different ways the narratives of survivors implicated Hutu Power in sexual violence beyond what the prosecution had already deemed important, as illustrated by Arbour’s apprehension to change the indictment. The lack of survivors stories in this thesis indeed further illustrates the power the national government has taken. In this way, the final section of this thesis will argue that the Kagame regime has exported a carefully constructed national memory for the sake of coopting international memory to justify his authoritarian rule and to exclude the memories of survivors from both national and international constructions of memory.  [165:  Tom A. Adami and Martha Hunt, "Genocidal Archives: The African Context-Genocide in Rwanda," Journal of the Society of Archivists 26, no. 1 (2005): 105.] 

	In its most basic form, the ICTR was solely supposed to “prosecute persons responsible for genocide and other serious violations of international humanitarian law committed in the territory of Rwanda and neighboring States, between 1 January 1994 and 31 December 1994.”[footnoteRef:166] As such, in its most basic form, the ICTR succeeded in prosecuting some of the people responsible for the genocide. Though it did not try as many people as originally intended, the ICTR did put many high level officials in prison for their crimes. It also created standards that did not exist before its formation. Still, because of the problems of corruption in the registrar and generally slow movement, the ICTR is not widely considered a success.  [166:  Resolution 955 (1994), The United Nations Security Council, Nov. 8, 1994. ] 

After the genocide, the international community and the Rwandan state held a conference called “Genocide in Rwanda: A Collective Memory.” In the conference, which attempted many of the same feats I attempt in this paper, only non-Rwandans and members of the RPF spoke- no survivors were invited. While the RPF and the international community generally held opposing views on many topics covered during the conference, neither rooted their claims in the lived experiences of Rwandans. Indeed, while the RPF argued against the ICTR during the conference in part because it would be held in French and English rather than Kinyarwandan, the local language, now president Paul Kagame notably could not speak Rwandan until he moved to Rwanda permanently after the end of the genocide, having lived in Uganda his whole life.[footnoteRef:167]   [167:  The whole conference can be found in Genocide in Rwanda: A Collective Memory, ed. By John A. Berry and Carol Pott Berry (Washington: Howard University Press, 1999), 136. While primarily not within the scope of this paper, as rape is only mentioned three times throughout the conference, it does offer interesting insight into the conflicts that emerged between the international understanding of rebuilding a post-conflict state and the RPF’s desire for tight control. Information about Kagame’s language skills can be found in Paul Gourevitch’s We Wish to Inform You. 
] 

The collective memory at the national and international levels, though, does have some rooting in the trial, essentially composing all memories from some of the same parts. Though local peoples may not have felt the effects of the trial as the trial was not widely publicized and most people had little information on the ICTR’s efforts, some survivors were heard within the courtroom and, indeed, their words actually led to the sentencing of Akayesu. Starting with law is fitting for collective memory, as law both serves as a way to pass down the narratives of individuals, as a form of collected memory, and the shaping of those stories into a pattern and a larger narrative of the events by the prosecution and the final decision by the judges. Indeed, “While law responds to historical change, it has a history all its own. Law writes the past, not just its own past, but the past for those over whom law seeks to exercise its dominion…law uses history to tell us who we are.”[footnoteRef:168]  [168:  Austin Sarat and Thomas R. Kearns, “Writing History and Registering Memory in Legal Decisions and Legal Practices: An Introduction,” in History, Memory. And the Law, ed. Austin Sarat and Thomas R. Kearns (Ann Arbor: The University of Michigan Press, 1999), 3.] 

Further, courtrooms can provide a space for collective mourning, another notable factor in many collective memories surrounding large-scale grief and tragedy.[footnoteRef:169] Indeed, one only needs think of Hannah Arendt’s Eichmann in Jerusalem: A Report on the Banality of Evil to consider the ways that trials influence understandings of historical events.[footnoteRef:170] While trials might have the airs of blind justice, they strongly influence the collective memory of the events they describe. International trials and tribunals have a particularly strong tie to the historic as proving context is necessary for most crimes against humanity, genocide in particular, as intent is necessary for prosecution.[footnoteRef:171] In the case of the ICTR, its unprecedented move to convicting rape certainty made an impact on international law beyond the trial. It also gave a unique space to share the details of horrific instances of violence, sexual and otherwise, in the genocide. Though the prosecution originally did not create that space, the survivors were able to carve it out on their own and Judge Pillay continued to give them a platform.  [169:  Ibid, 22.]  [170:  Hannah Arendt famously said that trials ought not serve this purpose and instead their purpose was “to render justice, and nothing else; even the noblest of ulterior purposes… can only detract from the law’s main business: to weigh the charges brought against the accused, to render judgment, and to mete out due punishment.” Despite this, her account of Eichmann’s judgment and the response from the Jewish community in Europe and in Israel reveals that trials still have influence outside the accused, for more see Henry, 24 and Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (London: Penguin, 2006). ]  [171:  Richard Ashby Wilson, Writing History in the International Criminal Trials (Cambridge: Cambridge University Press, 2011), 22.] 

At the international level, institutionalized memory of the ICTR informs both how the international community views sexual assault and how it views the aftermath of the Rwandan genocide. The international understanding of sexual assault that comes out of the ICTR ruling follows the narrative of sexual assault history from the time of the Nuremberg trials or the Tokyo trials. Though as discussed in previous chapters, these trials were not successful in their consideration of sexual assault, they did rely heavily on the words of survivors, cultivating a comprehensive historical memory. Indeed, Pillay herself noted the importance of the individual in international trials as “the rules of evidence, for example allowing hearsay, a large body of evidence is allowed in, that’s the only way to try crimes that are widespread and systematic. There is just no other way to try large-scale crimes.”[footnoteRef:172] Further, the trial relied heavily on Allison Des Forges, a historian linked with the Human Rights Watch, an example of the institutionalized nature of history. While the institutionalized nature of the academy greatly differs from that of the media also involved in the creation of an international public memory, as historians work from the same sources and from each other’s works, a similar understanding of the history can be formed. De Forges indeed helped the judges understand the historical context of the genocide and the categories of Hutus and Tutsis.[footnoteRef:173] The narrative Des Forges weaved was one that continued the theme of mounting victor’s justice, in which no Tutsi was considered in wrongdoing, a sentiment repeated in other historical works of the time. Still, individual Rwandans pushed the narrative forward, according to Pillay, and defined ethnic categories in a way outsiders never were able to throughout the trial.[footnoteRef:174]  [172:  Pillay, interviewed conducted by Richard Ashby Wilson, 2007 quoted in Writing History, 67.]  [173:  Ibid, 172. ]  [174:  Ibid, 175.] 

As arbiters of international collective memory, historians and other academics of the time supported the Rwandan state’s creation of a public memory. The pattern of these works has changed immensely in the past several years, as academics become more wary of the RPF and the post-conflict government. Still, looking to the first several years’ work after the genocide gives a glimpse into the memory and understandings that the academy produced at the time, an understanding that is still present in the larger international community. Political scientist WM. Cyrus Reed claimed in 1996 that “while the international community eventually decided to pressure Rwanda to negotiate, it was only the RPF who was wiling to intervene when the country’s rulers chose genocide over reform.”[footnoteRef:175] The narrative of the RPF as a savior permeated both the international and national understandings of the genocide. [175:  WM. Cyrus Reed, “Exile, Reform, and the Rise of the Rwandan Patriotic Front,” The Journal of Modern African Studies 34, no. 3 (1996): 501. ] 

The way that the international community has constructed an institutionalized in the media in particular memory of sexual assault in Rwanda is much more complex. Even in academic circles, sexual assault in Rwanda is largely ignored, despite the precedents set in the ICTR.[footnoteRef:176] The Bosnian genocide notably had significantly more written on rape at the time and perhaps to this day. Journalist Linda Grant famously said, “The media was desperate for rape babies… rape in Bosnia was the hottest story of [1993].”[footnoteRef:177] The best available data estimates about 350,000 mostly Tutsi women were raped during the Rwandan genocide, while between 20,000 and 50,000 Bosnian women were raped, though the latter seemed to capture the public imagination more strongly.[footnoteRef:178] The media widely reported on rape and ‘war babies’ while Rwanda struggled to make international headlines during much of the genocide.[footnoteRef:179] Though these discrepancies exist between the two genocides, both place sexual assault as central to the experience of genocide. A small number of feminist political scientists at the time noted the totalizing nature of rape when considered as a war crime, “because it represents a transfer of concern from the woman to the nation.”[footnoteRef:180] As such, the international community has a collective understanding of Rwanda and other genocides as a horrifying experience of mass rape as a political action without considering the individual involved. Further, the collective memory sees the ICTR as a job well done, where mass rape was convicted and the international community redeemed for their lack of action during the genocide itself. Finally, this elite international community perceived of the ICTR as successfully restoring justice to the community and providing a healing and cathartic moment for the survivors involved.  [176:  A search of the Journal of Genocide Research came up with only two articles on rape in the Rwandan genocide. ]  [177:  Linda Grant quoted in Laura Sjoberg and Sandra Via, Gender, War, and Militarism: Feminist Perspectives (Santa Barbra, Praeger Security International, 2010), xvi. ]  [178:  Note that these numbers are about comparable as a proportion of number of killed in each conflict. The death toll from the Rwandan genocide hovers around 800,000, while the death toll from the entirety of the Bosnian conflict, including the Bosnian genocide, is about 100,000. For more on the number of rapes during the Rwandan genocide, see Catrien Bijleveld, Aafke Morssinkkof, and Alette Sameulers, “Counting the Countless: Rape Victimization During the Rwandan Genocide,” International Criminal Justice Review 19, no. 2 (2009): 1. For the Bosnian conflict, see Lyndia E. Boose, “Crossing the River Drina: Bosnian Rape Camps, Turkish Impalement, and Serb Cultural Memory,” Signs 28, no. 1 (2002): 1. ]  [179:  For Bosnian coverage, see R. Charli Carpenter, “‘A Fresh Crop of Human Misery’: Representations of Bosnian ‘War Babies’ in the Global Print Media 1991-2006,” Millennium: Journal of International Studies 38, no. 1 (2009): 26. For low Rwandan media coverage, see Anne Chaon, “Who Failed in Rwanda, Journalists or the Media?” In The Media and the Rwandan Genocide, edited by Allan Thompson (London: Pluto Press, 2007) 160. ]  [180:  December Green, Gender Violence in Africa: African Women’s Responses (London: MacMillan Press, 1999), 95. ] 

The power differential between the international community and the Rwandans who experienced the assault themselves plays a critical role in the memory of the international community. Though the international community only started to investigate because of the words of an individual who was sexually assaulted, those words were not enough to change the perception of international justice surrounding genocide. The elite individuals who are in a position to have an understanding of the collective of memory of the international community hold significant power over those who shared their stories in the courtroom themselves. The former decided that the latter’s stories mattered and deserved justice. Indeed, “speechlessness or silence of subaltern groups [who are] related to the inarticulate communities of memory that, in the dominant understanding, do not exist unless they are articulated by oral historians or others.”[footnoteRef:181] Without that power of deciding who does and does not receive justice, the international community would have no perception of a collective memory of sexual assault in Rwanda as those stories would become just another tragedy in the archives of the ICTR. Thus, the collective memory of international intervention providing justice for those women through prosecuting Akayesu are based on a narrative that ignores not only the lack of sexual assault acknowledgment in past international trials and tribunals, but also ignores the power that it wields over the stories themselves. As such, these perceptions and collective memory as a whole differ severely from the national and local collective memories surrounding the trial. [181:  Berthold Molden, "Resistant Pasts Versus Mnemonic Hegemony: On the Power Relations of Collective Memory," Memory Studies 9, no. 2 (2016): 135.
] 

As survivors narratives are ignored, the Rwandan state’s interaction with the ICTR as a whole dictates much of the collective memory that the state seeks to curate. Before looking explicitly at the state’s memory of sexual assault, its understanding of the ICTR must be established. In the relationship between the ICTR and the Rwandan government, the latter seems to have always had the upper hand. Indeed, “the Rwandan government, not the ICTR, has enjoyed a monopoly on the mobilization of shame.”[footnoteRef:182]  Shame, here, is the way in which the Rwandan government held a lack of intervention of the head of the ICTR, forcing much of their will upon the tribunal. The reasons that the new government, driven by the RPF with Kagame at the wheel, are varied. They primarily stem from the lack of international involvement during the genocide. After the fall of Hutu Power, the RPF even began asking for an international trial, indicting that the new government would cooperate with international justice efforts.[footnoteRef:183]  [182:  Victor Peskin, International Justice in Rwanda and the Balkans: Virtual Trials and the Struggle for State Cooperation (Cambridge: Cambridge University Press, 2008), 152.]  [183:  Ibid, 156. ] 

Yet, when the security council began their vote on the tribunal, the Rwandan ambassador to the UN voiced his concerns over the limited number of people the ICTR would implicate and the lack of capital punishment, both of which were framed under the pretense of an international community that turned its back on the Rwandan people.[footnoteRef:184] As David Scheffer, the former United States Ambassador-at-Large for War Crimes Issues recalled, “It worried me a lot because there was a real danger that the Rwandan government would in fact back out. The Rwandan government in the end had voted against [the tribunal] statute. So we always had the concern that they could.”[footnoteRef:185] Former chief prosecutor Carla Del Ponte recalled that Kagame told her, “You are destroying Rwanda…If you investigate, people will believe there were two genocides. All we did was liberate Rwanda… Don’t touch [it]… Stop the investigation… We do not allow you to do this investigation.”[footnoteRef:186] The Rwandan government’s non-cooperation took on many forms; de-facto leader Paul Kagame was unhappy with the UN’s aversion to the death penalty and further wanted to invade Eastern Zaire to gather up fleeing Hutus.[footnoteRef:187]  [184:  Ibid, 162. ]  [185:  David J. Scheffer, interview conducted by Victor Peskin, 2004 quoted in International Justice in Rwanda and the Balkans: Virtual Trials and the Struggle for State Cooperation (Cambridge: Cambridge University Press, 2008),151.]  [186:  Carla Del Ponte, 2008, 225, quoted in Richard Ashby Wilson, Writing History, 43.]  [187:  Victor Peskin, International Justice in Rwanda and the Balkans, 160-163. ] 

Perhaps in part to appease Kagame, Del Ponte was later replaced and no RPF combatants were prosecuted during the tribunal, despite ample evidence of their wrong doings including sexual assault.[footnoteRef:188] It is important to note, however, that in 2006, the French government attempted to have Kagame prosecuted for shooting down President Haybarimana’s plane, the event that set the genocide into motion. The ICTR found him not guilty, due to lack of evidence, and most scholars of the time agreed the case was not strong and the legality of prosecuting in an international court were messy at best.[footnoteRef:189] Beyond that, though, The Rwandan state has successfully curated a national memory that has even extended into the international, shaping the trial itself through pushing for a different chief prosecutor and through controlling the international narrative. One need only look at one of the best selling books on the genocide, American journalist Philip Gourevitch’s We Wish to Inform You that Tomorrow We Will Be Killed with Our Families: Stories from Rwanda, that is sympathetic to the RPF and Kagame to an extreme as an example of the Rwandan state’s impact on international psyche.[footnoteRef:190] Politico names Rwanda one of America’s “Most Awkward Allies,” noting that:  [188:  For Del Ponte’s resignation, see Richard Ashby Wilson, Writing History, 44. For a personal account of the RPF’s brutality including sexual assault, see the defining text on the subject, see Marie Beatrice Umutesi, Surviving the Slaughter: The Ordeal of a Rwandan Refugee in Zaire (Madison: University of Wisconsin Press, 2004). ]  [189:  Golriz Ghahraman and Peter Robinson, “Can Rwandan President Kagame be held Responsible at the ICTR for the Killing of President Habyarimana?” Journal of International Criminal Justice 6, no. 5 (2008): 981. France notably has an uncomfortable history with the genocide. Many of the Hutu Power weapons came from France and the plane that was shot down was a French gift to Habyarimana. They also shielded several fugitives from the ICTR. For more, see Daniela Kroslak, The Role of France in the Rwandan Genocide (London: Hurst and Company, 2007).]  [190:  Philip Gourevitch, We Wish to Inform You that Tomorrow We Will Be Killed with Our Families: Stories from Rwanda (London: Picador Press, 1999). Gourevitch has since noted that his book was wrong on its perception of Kagame, but the book remains one of the definite accounts of the genocide.] 

Bill Clinton hails him as among “the greatest leaders of our time.” Tony Blair calls him a “visionary.” Bill Gates works closely with him. Kagame has spoken at Harvard and received honorary doctorates from a number of universities in the United States and Europe. U.N. Secretary General Ban Ki-moon is also a fan, telling Kagame in May, “I hope many African nations will emulate what Rwanda is doing. I highly commend you.”[footnoteRef:191] [191:  Anjan Sundaram, “Rwanda: The Darling Tyrant,” Politico Magazine, March/April 2014.] 


Kagame has continued to keep the international community under his thumb without much pushback, except for France. That power has lead to fewer complaints about Rwandan elections or foreign policy in Eastern Africa.[footnoteRef:192] [192:  The latter is increasingly important as the conflict in Burundi grows. Kagame has repeatedly called for change in their southern neighbor’s behavior, without negative comments from others. See “Rwandan President Urges Burundi not to Repeat Genocide,” Guardian (London, UK), Nov. 8, 2015.] 

The collective memory of Rwandan genocide thus is strong and nationally curated. When the Rwandan Patriotic Force (RPF) invaded Kigali from Uganda and were able to stop the genocide, Pasteur Bizimungu became the President, with Vice President Paul Kagame, the former leader of the RPF, becoming the de facto leader. Kagame became the elected president in 2000 and won in 2010 with 93% of the vote.[footnoteRef:193] He notably continues to fund large-scale projects of remembrance surrounding the genocide, which create a public national memory of the genocide and of the crimes within it, such as sexual assault. These projects include pouring lime over the bodies of victims in slaughter fields and buildings to preserve them as they were when the genocide stopped, suggesting, “a regime quietly bent on anchoring its legacy in brick and mortar and justifying its continued existence with a selective view of Rwandan history-one citizens know better than to contradict.”[footnoteRef:194] Kagame often speaks on the importance of memory. In a speech on the 21st anniversary of the genocide, he declared: [193:  “Rwandan President Kagame Wines Election with 93% of the Vote,” BBC News, August 11, 2010, accessed January 26, 2017.]  [194:  Michela Wrong, “False Idols,” Foreign Policy, May/June 2016. 72. I visited many of the memorial sites during my time in Rwanda and noted the government’s project. Leaving the mangled remains of President Habyarimana’s plane outside a museum is clearly a deliberate and political choice.] 

Those who departed are gone and will always be remembered. The reason we remember them today is not because we are afraid that our memories might fade. We can never forget them. They remain vivid in our minds. By remembering we give them the honour they deserve. This is why we come here to remember. We don’t even have to be reminded to do so. We know it’s important because it dignifies the innocent lives that were taken and also means dignifying those who are still alive.[footnoteRef:195] [195:  Paul Kagame, “Speech at the 21st Commemoration Of the Genocide Against The Tutsi,” (speech, Kigali, Rwanda, April 7, 2015). ] 


Kagame’s commitment to the memory of Rwandans killed in the genocide serves the additional 

purpose of keeping his role in the genocide on the minds of his people. All of these invocations 

of memory justifies Kagame’s position of power to stop any further violence in the future.

The capstone to these projects is the Kigali Genocide Memorial Centre that features stories and the bones of those who died in the genocide.[footnoteRef:196] Through these violent images, the Centre continues to keep the genocide fresh in the minds of Rwandans. The Centre features a section concerning sexual assault and gender based violence. There, visitors can see what the national collective memory is curated to be: [196:  The Aegis Trust, a genocide awareness NGO based in the UK, helped build the centre, with several thank you notes to the trust sprinkled around the site. ] 

Thousands of women were brutally raped, often repeatedly, as a weapon of genocide and dehumanization. Tutsi women were not only raped but mutilated, while some Hutu women raped for their association with Tutsi men, Pare by known HIV- positive men had devastating effects for many women who contracted the disease. Before the Rwanda government’s roll-out of universal anti-retroviral medication, many women suffered and died from the effects of HIV/AIDS.[footnoteRef:197] [197:  Kigali Genocide Memorial Centre, Kigali, Rwanda. ] 


This portrayal of the events here leaves something to be desired. While the events of rape are certainty true, the museum gave no indication that the ICTR in fact was responsible for the ruling that rape was a weapon of war, a notion that the Rwandan government had not used throughout their domestic trials. Indeed, the museum only mentions the ICTR in their section concerning the lack of international involvement, citing the ICTR as the way in which the international community attempted to make-up for their earlier failings.[footnoteRef:198] While this might have some merit, the failure to include the ICTR when specifically using the language of the decision points to a narrative the government wanted to produce that does not acknowledge the impact the ICTR had.  [198:  Ibid.] 

Further, the museum never notes the number of Hutus sexual assaulted by the RPF, as another example of victor’s justice. This narrative forms a national memory that attempts to control all Rwandans and their local memories, completely removed from the notion of a collective memory as outlined above. The power of the Kagame administration is such that no narrative that including wrong doings of the RPF, such as sexual assault, are given a platform or, indeed, any validation. Efforts of treatment for HIV/AIDS did not extend to Hutu refugees in Zaire that fled vengeful RPF raids. As such, the power differential shifts the focus from all victims to the act of victimization, allowing Kagame to derive further power in his position as former RPF leader. 
In a recent interview with the Wall Street Journal, Paul Kagame spoke on his perception of the leadership of the country and the role of the international community in post-genocide Rwanda. Indeed, though the interviewer did question the validity of the new Rwandan constitutional amendment that allowed Kagame a third term, the piece opens up with “A former rebel leader credited with helping end Rwanda’s genocide in 1994, Mr. Kagame has championed economic changes that opened up the nation’s economy and created significant growth.”[footnoteRef:199] In relation to his third term, Kagame claimed that “the people” had called for a referendum and changed the constitution on their own violation. His wide margins of victory in elections indicate that his political status is not entirely determined by the will of the people. Sifting through the corruption in the current administration to parse out how much the people do, in fact, support them from their own will rather than out of fear is an impossible task. Still, the international community seems to view his popularity as natural rather than forced, despite stereotypes about African leaders as “strongmen” usually leading to the opposite conclusion. These conclusions and the discourse surrounding Kagame at large point to the international community’s memory of their failure to intervene. Kagame as the savior figure is above meaningful critique.  [199:  Gerard Baker, “Rwanda’s Fate in an Age of Populism,” Wall Street Journal, March 14, 2017.] 

Further, the international community’s understanding of the ICTR is largely defined by Kagame’s displeasure with its progress. The international community thus understands the ICTR as a slow, bureaucratically corrupt failure, largely because of the high turn over and slow case load- both of which were in part caused by the Rwandan government. Further, the international community’s collective memory about sexual assault in the genocide largely is that of the RPF saving women from their fates when, in fact, the RPF committed many brutal sexual assaults themselves. This gendered understanding of Kagame as a savoir largely intersects with the Rwandan national memory, primarily introduced through national monuments. The Rwandan national memory focuses more on the ways in which the international community failed and, unlike much of the international discourse on the ICTR, does not compare.
In many ways, the international and national memories of the genocide are the same. Because Kagame has so easily dictated the narrative of the genocide by leveraging the international community’s unwillingness to intervene during the genocide, the RPF dominates the memory of both as a savior. Because the international community failed so miserably during and immediately following the genocide, the Rwandan government has been able to gain Western sympathies and control, not just the national, but the international memory in a way that removes the voice of survivors. 

Conclusion

When doing research for this thesis, I attempted to get a research visa through the Rwandan government - a long and arduous process. My permit was denied and I was told I need not apply again, as I would not receive one based on the research I wanted to conduct. I still went to Kigali on a tourist visa, meaning that I could not access the Kigali archives but at least could try to collect some first person accounts. Not a single women would speak to me about the genocide or the aftermath at all. In fact, the only person who would speak to me about the past was a government official who sat down with me in café. Struggling to find the stories I sought, I realized the climate that the Kagame administration has cultivated - one of fear and oppression. Just as Kagame has continued to win over the hearts and minds of the worlds’ leaders, he continues to have what seems like undying support from the Rwandan people. Everyone I talked to seemed overjoyed that he was still president. Still, as the number of government sponsored media and death toll of journalists reporting on the government increase, one has to wonder how democratic the poster child of post-conflict states really is. 
Shifts away from the global north are occurring across Africa, particularly in the field of international institutions. The ICC, an organization built following a similar model to the ICTR and ICTY, has come under fire for its disproportionate focus on African leaders, leading to an attempted mass exit of African states. Many of the world’s major powers continue to refuse to be under ICC jurisdiction, including the United States, China, and Russia. Still, the majority of African nations remain in the ICC, although that seems to be changing. In March 2017, 55 African Union nations declared their intent to withdraw from the ICC, citing the tendency of the court to focus on African leaders.[footnoteRef:200] Indeed, since the formation of the ICC in 2002, the court has only tried and convicted African leaders.[footnoteRef:201] At the time I am writing this thesis, the South African President, Jacob Zuma, is in a legal battle with South African courts on executive order withdrawing South Africa from the ICC.[footnoteRef:202] The international justice system that ICTR created did not last. Just as much of the optimism of 1990’s African studies faded, so did the hope in the institutions that were created to promote development and human rights in the content.  [200:  Associated Press, “UN: Gambia Formally Reverses Withdrawal From ICC,” New York Times (New York, NY), Feb. 14, 2017.]  [201:  Torque Mude, “Demystifying the International Criminal Court (ICC) Target Africa Political Rhetoric,” Open Journal of Political Science vol. 7, 1 (2017): 179. Notably, many of the current investigations are not on African leaders.]  [202:  Associated Press, “South African Court Rules ICC Withdrawal Unconstitutional,” New York Times, February 22, 2017. Burundi, which boarders Rwanda to the South, also has sought to withdraw from the ICC. Burundi notably seems to be on the tipping point of a genocide similar to that of the Rwandan genocide, with massive state human rights violations. Kenya and Uganda might follow. For more, see Jean-Baptiste Jeangene Vilmer, “The African Union and the International Criminal Court: Counteracting the Crisis,” International Affairs 92, no. 6 (2016): 1319-1342. ] 

Similarly, the promise that NGOs showed in playing a part towards a better African future has dried up. While the NGOs that wrote the brief used in the Akayesu trial are still fairly well-respected, NGOs as a whole have generated well-deserved skepticism. NGOs that focus on development seem to be doing a poor job. For example, the presences of women’s issues NGOs in a region of Africa do not seem to correlate with greater gender equality.[footnoteRef:203] Contemporary scholarship on the matter tends to associate NGOs with the weakening of state actors and the rise of neoliberalism in sub-Saharan Africa, without any marked improvements in the lives of Africans.[footnoteRef:204] Drawing from the scholarship on development and the understanding of NGOs as a force for good in the context of the ICTR, it seems that NGOs can be an important influencer in the context of the international sphere within international institutions.  [203:  Oceane M. Jasor, “Do Local Needs Matter?: The Relevance of Women’s NGOs in Sub-Saharan Africa,” Gender, Place and Culture 23, no. 5 (2014): 694. ]  [204:  For more on this matter, see Berhanu Nega and Geoffrey Schneider, “NGOs, the State, and Development in Africa,” Review of Social Economy 72, no. 4 (2014): 485-503. ] 

Scholarship around the study of sexual assault in wartime and genocide is still underserved. There are many reasons why this is true: gathering narratives from survivors of trauma can be difficult for reasons mentioned in chapter two; scholarship on women in history is perhaps still underserved; and places where genocide and war take place are usually difficult workplaces. Scholarship about the Rwandan genocide specifically will become even more difficult. Kagame’s grip over the country continues to grow, resulting in less scholarship of the genocide’s effects today and the stifling of voices not already recorded. 
The lessons of the Akayesu trial still should be noted for future scholarship and the impacts of it should be critically considered. The impact of one individual, Judge Pillay, and the inclusion of more women on courts clearly must be noted from the change in narrative of the court itself. Further, if this example does hold water, NGOs can help in Africa, given the right circumstances, counter to most understandings of NGOs today. Finally, the understanding of narratives through collective memory ought be considered as an important way to contemplate the effects of traumatic and state-altering events. It is my hope that this thesis has effectively added to the understanding of sexual assault within post-conflict justice and the understanding of international systems of peace and reconciliation. 
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