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ABSTRACT

Amanda Barnes Cook: Breastfeeding, Feminism, atiddabTheory
(Under the direction of Susan Bickford)

This project situates breastfeeding mothers witkminist liberal political theory,
framing breastfeeding as a central human capalbiliycapabilities approach. It explores the
ways in which social and political institutions amokms affect the ability of women to
breastfeed; that is, an official legal right todsteed is inadequate because breastfeeding
mothers demand positive conditions under whichdifeading is possible given the constraints
of their lives. The dissertation systematically sidiers both women’s capability of breastfeeding
and women’s autonomy.

The first chapter explores welfare state theoriy afects breastfeeding workers; an
analysis of the literature suggests that overlogkive needs of breastfeeding workers is common
and harmful. This chapter concludes that an egupittmoting welfare model is appropriate for
breastfeeding workers. Breastfeeding workers npedific protections, protections which may
be sex-specific; this chapter shows that sex-spguificies have an important place in equality-
promoting welfare models.

The second chapter explores the issue of peopleidimg breastfeeding mothers, who
evoke discomfort or disgust in public. The analgtisws that public and private spheres must
be accessible in certain ways: first, every persost be able to occupy public space while

embracing all significant aspects of their persathsecond, the comfort of others cannot weigh



more than an individual’s own needs in public; finaall people must be able to opt for privacy
in a way that does not entail invisibility or coedcexclusion.

The final chapter analyzes the concept of matexoaéss to children, arguing that
breastfeeding mothers require access to theirremldnd that the ability to express breast milk
cannot function as a substitute for access. Thptehaxplores the concept of access through in-
depth study of two cases of separations of mothedstheir breastfed children: maternal

incarceration and custody disputes.



To Simon, who hated breastfeeding, and to Ellidto\woves it, both
of whom taught me the struggle and the joy. Anthfomother, and all mothers.
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INTRODUCTION

The central claim of this dissertation is that st and egalitarian society must have
institutions and policies in place that guaranteenen the preconditions under which they can
freely decide to breastfeed. A political and sooraer that constrains this decision for women is
unjust and exacerbates gender inequalities, alciegnbiological difference into social and
political disadvantage. Ultimately, this projedusites breastfeeding mothers within feminist
political theory. As breastfeeding initiation angration rates continue to increase, the political
importance of breastfeeding to women'’s lives willyobecome more salient. Feminist theories
need to become attuned to the special needs of weries in order to support the creation of
social and political institutions that establisk fireconditions for lives of human dignity and
well-being—Ilives that allow women to exercise tfamdamental human capabilities.

In certain contexts, women are disadvantaged vel&ad men because of biological
differences; breastfeeding is an important casegrimt and breastfeeding mothers cannot
ignore their bodies. Their bodies—the capabilibéthe flesh—are visible and demanding.
Pregnant and lactating bodies have an enormous eifievomen’s lives, and a mother can
easily spend more than ten years pregnant or ilagiato these effects are not passing, but rather
integral to the lives of many mothers. The needsarhen are, therefore, different than the
needs of men. The needs of breastfeeding mothedistmct from the needs of other groups,
and these needs are urgent.

Some feminists, concerned that it will make womppear weak, disadvantaged, and

inferior, believe that it is unwise to speak of wermas having “special needs.” But every human
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has a unique set of needs; some are sex spedadifiothars not. That a need is sex specific does
not constitute evidence of inferiority. Politicalcsety has traditionally been designed to meet the
needs of men. A fair and just society featurestigaliand social institutions designed to avoid
systematic advantage or disadvantage to a grotipedasis of a distinct set of needs.

In the United States today, four in five women breanothers (Livingston and Cohn
2010). The needs and struggles of motherhood,ftreteare of primary importance to the
feminist project, as they define the lives of tlastvmajority of women. Rather than framing the
struggles of motherhood as logical consequencas'dioice,” which are therefore politically
unimportant because women volunteered for thesgglgrs when they became pregnant and
birthed children, we must minimize the strugglesnotherhood that stem from social and
political structures while viewing the biologicatigggles of motherhood (including the logistics
of pregnancy and breastfeeding) as a simple faadity. Politically, it makes more sense to
think of motherhood as a fact of the human conditlan as a “choice.”

Likewise, most mothers breastfeed; more than timrésur mothers breastfeed for some
length of time (U.S. CDC 2013). Breastfeeding faa of motherhood for many women. We
need not enter into debate about the benefitseadtfeeding, though scientific evidence about
breastfeeding will surely enter into many mothéndividual infant feeding decisions. Focusing
on health benefits of breastfeeding obfuscatesdalessues facing women; indeed, “when
[scientific] evidence is the focus of debates allwatstfeeding, effective communication stalls
and issues concerning sex inequity and its corttabuo constraints on mothers’ practices are
neglected” (Hausman 2012, 23). What is importamifthe standpoint of social and political

institutions is that breastfeeding is a lived rigdior many women, and a society that fails to



accommodate breastfeeding mothers is a societgystgmatically disadvantages women on the
basis of their maternity.

In the United States today, mothers of young caiidace many difficulties. In the
United States, there is no guarantee of materagtyd. Most mothers have no guarantee of paid
sick time. Postpartum Support International repthrés 15-20% of new mothers experience
either clinical depression or anxiety. Low-incomemen are even more likely to experience
depression; one in four mothers in poverty suffes mental iliness (Center on the Developing
Child 2009). Single mothers (approximately oneaarfmothers) are especially vulnerable to
economic insecurity and childcare troubles (Waragkér, and Taylor 2013). In addition to these
challenges, mothers who decide to breastfeed falockcpscrutiny, hostile workplaces, and
difficulty accessing their children. It thus malsesise that some mothers, given a social and
political context that does not support motherhaomht decide not to breastfeed. Breastfeeding
is something that they can choose to skip—a task ¢thn take off their already full plates.
When Pam Carter interviewed women about breastigediany of them reported feeling
relieved that they did not have to breastfeed;dbtieeding [was] depicted as a burden
additional to many others” (1995, 50).

It is therefore worth exploring how the social graditical context of women’s lives
affects their breastfeeding decisions. If instdns supported mothers in all areas of their lives,
ensuring economic viability, high-quality and affable childcare, access to paid maternity
leave and sick time, and guarantees of pumpindgkbratwork, for example, women who
wanted to breastfeed would be in a position toaldrsthe context of institutions that do not
robustly support mothers, on the other hand, bieading might be impossible or just too

difficult. It should be noted that my argument abgwvith Maxine Eichner’'s model of the



supportive state (2010), in which she argues tiatristitutions of the state affect families’
ability to provide care.

The political goal is for the rate of mothers wiantto breastfeed to be as close as
possible to the rate of women wto breastfeed, and likewise for the desired and thesh
duration of breastfeeding to be as close as p@ssible goal is not that all women will
breastfeed, but rather that those who want to fiessibare enabled to do so. Of course, some
women will want to breastfeed and do everything tten to meet that goal, and still fail for
reasons not solely due to lack of institutionalmants. With institutional supports in place
(including access to good breastfeeding informatiactation professionals, donor milk, etc.) the
number of women who fall into this category will logver, but never nonexistent. Currently, in
the United States, only 32.4% of mothers met im&nded exclusive breastfeeding duration
(Perrine et al. 2012). That is, only one third afthers breastfeed for the amount of time that
they desiré. Even if some mothers end up weaning because fherierce of breastfeeding is
not what they expected (a change in desired dumatamd if some mothers experience lactation
failure, that still leaves a large proportion oftmers who are unable to breastfeed for as long as
they want to. This is a political problem, and thare institutional solutions.

It is also important to remember that social supfmrbreastfeeding mothers helps all
women, even those who use infant formula and tiadsewill never have children. As Bernice
Hausman observes:

If the particularity of mammalian sexual differermmanfers on women a greater

biological burden in reproduction, we can choosertsure that maternity does not hurt
women'’s participation in civil society and the wddabor market; in other words, we

! Similarly, we want women to be able to have thmber of children they desire, no more, no
fewer—though even with widespread access to cogptaes, infertility will prevent the perfect
realization of this goal (Esping-Andersen 2002)tHa United States, average desired number of
children for women is 2.5, while average numbeacitial children is 1.8 (Nishimura 2012).
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can work to ensure that support for breastfeedo®s chot suggest the need to cloister
women among themselves in the home....Whether they do not work in the waged
labor market, all mothers share some interestareasing the social value of their work
as family caretakers. All mothers would benefinfreocial recognition of the physical
costs (and benefits) of biosocial maternal prasti@dausman 2003, 5-6)

Even mothers who are not breastfeeding benefit fi@aciety that values care work, and that
does not condone discrimination against women basebeir unique bodily capabilities. In this
way, a society that supports breastfeeding worikepsoves women’s position in society more

generally, expanding the scope of women’s autonandygender equality.

Theoretical Orientation

My theoretical orientation here is a liberal onet iv is a feminist liberal one that is
critical of many liberal treatments of women’s andthers’ political problems. Despite my
criticisms of certain liberal arguments, my oridita is a liberal one because of the emphasis |
place on women’s autonomy: women should never jJaechor coerced to breastfeed. | am
most critical of those liberal arguments that franmmen’s issues within a negative liberty
scheme; | argue that the mere absence of intedenith regard to parenting and breastfeeding
decisions is not enough. A society that tells wortyau are free to choose to breastfeed,” but
whose institutions make it impossible for her tereise this right, is not a just society—nor is it
a society that lives up to liberalism’s own ideals.

Because of this, | do not speak of breastfeediriginva rights framework. | am
concerned that arguments about women'’s “right éastfeed” will declare victory once legal
rights are secured, absent consideration of tleel lexperience of breastfeeding mothers. | argue
instead that breastfeeding is best conceived ohasf the central human capabilities in a liberal
capabilities approach, following the logic of MatNussbaumA woman’s claim to the material

conditions, institutional support, and full accessnformation under which breastfeeding is a



free choice, is a claim supported by the logicasitcal human capabilities. Breastfeeding falls
under Nussbaum’s central capabilities of bodilyltme@being able to have good health,
including reproductive health”), bodily integrit$h@ving opportunities...for choice in matters of
reproductiofi), emotions (“being able to have attachments tagthand people outside
ourselves; to love those who love and care for,ysgctical reason (“being able to form a
conception of the good and to engage in critictécéon about the planning of one’s life”), and
affiliation (*being able to live with and towardtars, to recognize and show concern for other
humans, to engage in various forms of social icteva”) (Nussbaum 2000: 78-9). Moreover,
thinking of breastfeeding as a capability compuwiith intuitions about breastfeeding—most
women have a physiology that supports lactatioer dfte birth of a bab$/Lactation is a

potential use and capability of breasts that woarerempowered to use to nourish their babies,
should they decide to.

The benefit of thinking about breastfeeding witaihberal capabilities approach is that
its rhetorical emphasis is appropriate both iffidtais on securing the social conditions of
realizing capabilities and in its insistence oniaeimg capability rather than functioning. A
capabilities approach insists that “for politicalrposes it is appropriate that we shoot for
capabilities, and those alone. Citizens must lddriet to determine their own course after that”
(Nussbaum 2000: 87).

For it is all about respect for the dignity of pmrs as choosers. This respect requires us

to defend universally a wide range of libertiesisatheir material conditions; and it
requires us to respect persons as separate eradgjan that reflects our acknowledgment

“This is not to suggest that women who have medimadlitions that preclude lactation or

women who have trouble lactating are somehow legeeren or lesser humans. But typical
female physiology supports lactation, and indeadeu the proper conditions, the vast majority
of women are capable of lactating successfullyt dsishe central capability of “bodily health”
does not protect us against all sickness, the dégais breastfeeding does not protect us against
all instances of unsuccessful breastfeeding outsome



of the empirical fact of bodily separateness, agkiow each and every life can have the
preconditions of liberty and self-determinationu@sbaum 2000: 59-60)

Once the material, social, and cultural condititoireastfeeding are in place, it is the
fundamental liberty of each woman to decide wheth@xercise this capability. The capabilities
approach does not aim for functioning—women acyualéastfeeding—nbut rather their access
to the capability. It may be appropriate in certeamtexts (such as carefully considered public
health promotions) to try tpersuadevomen to decide to breastfeed, butplogtical goal is
capability only. Theoretically, this approach isvén by a profound respect of each individual
actor, and it requires that we trust women and wosngecisions. It may seem trite to impress
that women should be trusted, but given the hishoiy context of breastfeeding decisions
(which I discuss below), trusting women is somewhdical. At the same time, “this very
respect means taking a stand on the conditiong#ratit them to follow their own lights free
from tyrannies imposed by politics and traditiohlussbaum 2000: 69). The capabilities
approach’s focus on what “individuals are actualtye to do and to be” is the appropriate
political goal for breastfeeding. The goal is thamen can actually, in the context of their lives,
breastfeed their babies. Thus, it is the respditgibf the state to guarantee the means and
resources necessary for women to exercise thesbdép to breastfeed. It is a facet of the
human capability of control over one’s reproductzmd the use of one’s body.

| want to be clear that | am not justifying suppairivomen’s ability to breastfeed on the
basis of the health of breastfed children. Theawes$or this are threefold: as stated above, |
agree with Hausman (2012) that a focus on sciergifidence for breastfeeding distracts debate
away from the more important issue of the realitieBreastfeeding mothers’ lives. Secondly, |
do not believe that the child’s health justifietenfiering with women’s autonomy. Certainly

there are cases in which the child’s health wijuiee breast milk (imagine a premature or sick



infant); our obligation to that child can be fukd through ensuring access to donor breast milk
(I expand on this theory and on respect for thidhhealth in chapter 3). Finally, | believe it is
dangerous to justify a woman’s actions on the baiseer child’s health. Justifying a practice on
the basis of its being important to women is enodgé need not deepen our justification by
saying it is also good for children; to do so ergtas the position of women who do not want to
breastfeed and, in the extreme, risks reducing enstio caregiving objects. | trust women; |
trust mothers. Mothers should have access to tseitfermation about children’s health and
breastfeeding, and most mothers will take thisrimfation into account when they make infant
feeding decisions. Politically, though, the goahiat mothers have access to a context in which

they can decide to exercise their capability oebteeding.

Historical Overview

Mothers have been subject to demands to breadtieednturies. Cotton Mather, in
1741, wrote that “She is not a Dame that shallrst@mnourish in the World, the Children whom
she has already nourish’d in her Womb,” exhortiragnen to “give suck to their young ones”
(1741, 105-6). In 1762 Jean-Jacques Rousseau laangtiise mothers who did not “deign to
nurse their children” (1762, 46). Breastfeedinghils paternalistic scheme, is part of the “duty”
of motherhood.

Recall, though, that before the advent of safeninfiarmula in the twentieth century,
there was no safe alternative to breast milk farits. At the end of the &entury, most
women weaned their babies by the time they weeethronths old, and a full 13% of infants did
not live to twelve months (Wolf 2006, 173). Babwaso were fed cow’s milk routinely died of
diarrhea. When women were encouraged to breagtieadnfants, it was part of a concerted

effort to decrease infant mortality, even as it wi@sultaneously part of a paternalistic treatment



of women as mother-objects.

Moreover, before the advent of safe infant formbleastfeeding was part of a complex
history of class and race through the practice efmursing. “Wet nurses had such dismal
reputations that when a doctor suggested a fanmydme, the recommendation almost always
was met with dismay. The consternation was dueslaig class differences—physicians and the
families who hired wet nurses were well-off, whitet nurses tended to be poor women in
unusually desperate circumstances” (Wolf 1999, Bf)esperate mother who became a wet
nurse was often required to live with her emplayed to send her own baby elsewhere—and
likely, without mother’s milk—to die (Wolf 1999, ). The history of wet nursing is a history
of exploitation, class callousness, and disregardhfe life of disadvantaged infants.

In the late 18 century, during the throes of urbanization, worogall classes began to
claim that they were not making enough milk.

This oft-heard, late 19th century complaint amoragnen of all classes and ethnic

groups coincided with the invention of infant fesglschedules.... As one typical doctor

urged, ‘First, we must teach regularity, the cation of accurate habits in the baby;
make a machine of the little one. Teach it to emjtkovarious functions at fixed and
convenient times.” Thus, prescheduled, widely spdeedings were the likely cause of
women’s complaints of inadequate milk, for humartdtion is governed by the adage

‘supply equals demand'—the less opportunity a balgyven to suck on her mother, the

less milk her mother’s breasts will produce. (W2DD6, 175)

Doctors, not realizing that insufficient milk waaused by changes in feeding schedules, blamed
women'’s “overeducation,” stunted reproductive systeand even human evolution. Women, it
seemed, could no longer succeed at producing Biikastfeeding rates were low, and many
pediatricians began to recommend artificial feedongromen, questioning women'’s ability to
provide nourishment to babies. One pediatriciamedy “The fact that the fluid comes from the

maternal mammary gland does not make it good. yt Ioeanothing but water” (Wolf 2006, 176).

Early pediatricians helped develop artificial fegglregimens that would not kill infants (largely



through pasteurization, refrigeration, and puredftawvs, but also through medicalization of
infant “formulas” of proteins, fats, and other neits) (Wolf 2006, 176). In the first half of the
twentieth century, breastfeeding became a parslalty of a medical institution that claimed
scientific knowledge that the expense of womenjsabdities.

For many feminists, particularly those of the setwave, breastfeeding was therefore
inextricably part of a larger and oppressive nareatBreastfeeding was something that women
were criticized for not doing, or for not doing pesly. Moreover, for the women who did
breastfeed, it was part of a narrative in which veanwvere expected to stay at home and to find
fulfillment through housewifery. Especially befdtee rise of personal breast pumps in the
1990s, the decision to breastfeed seemed (eveonifen could hand express milk without a
pump) coequal with the choice to stay at home (ke@2009: 34). La Leche League, the first
major breastfeeding advocacy and education orgamizaspoused this view in 1976 when they
wrote that “the nursing mother, of necessity, stysome” (1976, 115). For some women, then,
breastfeeding was seen as an oppressive activity &voided; Shulamith Firestone argued that
“the end goal of feminist revolution must be...thienghation of...sex distinction itself"—that is,
a society in which “the reproduction of the spedigone sex for the benefit of both would be
replaced by...artificial reproduction” (1970: 11).rRbese (and also for less radical) feminists,
the advent of a safe form of artificial infant fesglin the middle of the twentieth century was
emancipatory, lightening their work loads and allggthem to work outside the home (Carter
1995). Likewise, today, some feminists like Emilatdhar contend that breastfeeding has
become part of a mode of “hyperintensive parentthgt is unfriendly to women (Matchar

2013, see also Badinter 2011).
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In the 1980s, proponents of difference feminism-asaant of feminism which stresses
the unavoidable biological difference between mash\®omen—attempted to overcome the
view that mothering, including breastfeeding, ip@gssive, arguing instead for a society and for
social policies that accommodate (and even celebvaamen’s biological differenceOther
feminists are concerned that this deification éfiedence smacks of biological determinism, that
celebrating difference means that woman are t@d groper role is as a mother. Worse, special
treatment for women (in the form of, say, spe@ahll protections for pregnancy or
breastfeeding) could lead to discrimination. Momwany theory that promotes biological
essentialism—seeing women as “different” and emghasmaternalism—concerns feminists
who fear that women who stay at home breastfeg@irighoice” that they see as constrained
and socially constructed) are perpetuating genuyuality, serving patriarchy, and diminishing
their own future life prospects. “The question dforearns the family's income,” Okin writes,
“has a great deal to do with the distribution ofveo and influence within the family, [and on]
the distribution of other benefits, including basecurity” (1989: 135). Thus the decision to
breastfeed—insofar as that decision means a wonibstay home, and perhaps insofar as that
decision puts her in a disadvantaged positionenntbrkplace—is sometimes seen as detrimental
to women'’s larger security.

In recent years, as gender equality in the homdbaasme a more widespread goal,
breastfeeding also raises concerns because iagkahat cannot be sharétl.the feminist ideal
is gender-neutral, halved caregiving, breastfeedirailenges that ideal. Men and women have,

indeed, been moving towards a more equal divisigra@ work and care work in the past

3See, on motherhood, Ruddick 1989.

“*Lesbian couples can share the task of breastfegulingven then, many do not (Moon 2012).
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decades. A Pew study reports that “On the home,froen are spending more time doing
housework than they did in the 1960s, while womavehcut back their hours in this area. Men’s
housework time has doubled from four hours per wedl®65 to about nine hours per week in
2011. Women, meanwhile, have cut their housewaonk talmost in half.... Fathers have nearly
tripled the time they spend with their childreroffr 2.5 hours in 1965 to 7.3 hours today)”
(Parker and Wang 2013, 32, 33). But the task addifeeding cannot be halved—even if the task
of feeding the baby is shared through bottle fegtireast milk, the mother must still bear the
burden of pumping that milk.

The problem arises because breastfeeding is sexispand therefore challenges the

feminist principle of gender-neutral childrearitigs an even more difficult problem

than pregnancy because whereas pregnancy is ngceasehildbearing, many do not

consider breastfeeding to be critical to an infastirvival, at least in industrialized
countries. (McCarter-Spaulding 2008, 207)

In a culture that increasingly idealizes sharedpeacenting,” breastfeeding can be problematic
because of the demands it makes on the mother’srétihe father's—time. For an equal split
of caregiving in a breastfeeding family, fatheraubhave to complete more than half of the
non-breastfeeding tasks. (I explore this issueragth in chapter 1.)

In addition to some feminists’ criticism of genagalitarianism in breastfeeding
families, some are likewise critical of pro-breastling activism. As scientific evidence about
the superiority of breastfeeding has amassed, phbklth campaigns urging women to
breastfeed have become common. Some feministseki@agbreastfeeding advocacy can cause
guilt or shame among mothers who do not breastfeading some feminists to criticize the
entire practice of breastfeeding advocacy, whikert interrogate how to encourage
breastfeeding in ways that do not guilt or shaméhers (Kukla 2006, Labbok 2008, Taylor and

Wallace 2012a and 2012b). Others, like Pam Cartersider the medical or political narrative of
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seeking to increase rates of breastfeeding to ti&pnal, ignoring the experience and problems
of infant feeding from the woman’s perspective @09

It is clear that breastfeeding raises complex s$oefeminists and gender equality,
issues that cannot be fully addressed in the sobfies dissertation. It is important to note that
the focus of this dissertation is on the policlest tare in place to support mothers who decide to
breastfeed, not on a patriarchal or pronatalist gbancreasing rates of breastfeeding” without
considering how to make this decision a more féasibe for women to make. That is, the goal
of this dissertation is to theorize how to enshig tvoman are able to exercise the capability of

breastfeeding.

Respecting Formula-Feeding Mothers

While the focus of this dissertation is mothers want to breastfeed, it is important to address
the position of formula-feeding mothers for a numifereasons. The capabilities approach
demands that the dignity and well-beingeathperson is considered—formula-feeding
mothers’ capabilities must be considered separétehy those of breastfeeding mothers. It is
also important to consider the pressures on forffadding mothers because | do not want to
permit imposition on women’s autonomy—I do not wauatmen to be or to feel coerced into
breastfeeding. Breastfeeding advocates should &ighinst institutional and cultural constraints
that prevent women from breastfeeding, but shoatdseek to convince every woman to
(continue to) breastfeed. Plenty of women quit stfeading because they just hate it (for
whatever reason); we must respect this decisiom thaoretically (as an expression of the
mother’s autonomy and dignity) and also pragmdtidélthe mother hates breastfeeding, the

mother-child relationship will be strengthened lagtshing to infant formula).
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Just as | argue that women'’s official “right” teelastfeed may not actually be practicable
if the conditions aren’t in place for them to fddgido so, it is also important that mothers don’t
retain an official “choice” to formula feed whibeing actively pressured to breastfeed and
shamed for not doing so. It is central that womenret shamed for not breastfeeding. Taylor
and Wallace address this issue in detail:

If breastfeeding promotion is to take seriously¢hallenge of shame—as we argue that

it must if it is to be truly feminist—promoters rie® commit to three significant

conceptual shifts. First, breastfeeding promotenstplace mothers at the center of our
efforts rather than infants. The interests, neadd,well-being of mothers must be the
objects of our promotion. Second, we must takditleel experiences of mothers as
seriously as we take evidence-based biomedical @iatad, we need to approach our
understanding of women'’s infant feeding choicesraved both the constraints that
women face in developing their own infant feedifang and the ways in which these

constraints may recommend something other thamusixe breastfeeding. (2012b, 201)
What's so tricky here is that formula-feeding mothare likely to feel shame because infant
feeding decisions are “irreducibly moral and theysven which women can be judged, or indeed
judge themselves, to be deviant are legion” (Murp899, 188). So when policies are introduced
that provide the conditions under which mothers wiant to breastfeed can be successful at it,
formula-feeding mothers are at risk for feelingrerease in pressure on them to breastfeed or
judgment of them for having not done so.

Some level of guilt is likely to always be in plagedical and public health professionals
are obligated to give people evidence-based hadtimation from a medical perspective, and
will certainly encourage pregnant and new motheitsréastfeed. That pressure is appropriate
insofar as it is given in a way that is responsovéhe constraints on women'’s lives (Labbok
2008). This guilt does not mean that feminists nhusient that women are given information

about the scientific case for breastfeeding. Wh&ey is that this education takes place within

feminist discussions about the structural impedismén breastfeeding. “Education about the
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biological benefits of breastfeeding without reatial change will only create the ‘exhortation to
breastfeed'...that many women chafe against, andlyigh” (Hausman 2003, 227-8).

It is difficult for a liberal feminist to know howo handle this conundrum: the very
policies that breastfeeding motheeedhave the potential to make formula-feeding motiiees
pressured, guilty, or ashamed; we want to respectignity and well-being of both
breastfeeding and formula-feeding mothers. Tayhor Wallace suggest that some level of guilt
may be appropriate (or at least unavoidable)—shamethat feminists need to guard against
(2012a). Whereas guilt causes mothers to feekliegthave broken a rule or caused harm,
shame causes mothers to judge themselves as dgfasefailures (Taylor and Wallace 2012a,
85). Evidence-based medical information might cdasaula-feeding mothers to feel guilt, but
shame is caused by something bigger than merematawn.

While the policies | am arguing for in this disséitn, such as pumping breaks for
breastfeeding workers, may increase the perceixestspre to breastfeed felt by formula-feeding
mothers, it is important to note that the thesécpsd do not inflict shame. | would like to
suggest that what causes formula-feeding mothdeetshame is not medical evidence of
breastfeeding’s superiority or the existence obanmodations for breastfeeding mothers, but
rather a culture that is preoccupied with judgingtimers, with criticizing mothers’ choices, with
claiming that “good” mothers are self-sacrificingtiers. In the context of this highly
judgmental culture in which all mothers feel likefidient mothers, any discussion of
breastfeeding might bring up feelings of guilt bamse. But this is a symptom of a much larger
problem, and it is the larger problem that femm&tould be fighting against.

Respecting the dignity and well-being of all wonmequires battling against cultural

ideals of “good motherhood.” It means providingusbeconomic, medical, and community
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support for mothers of all kinds and respectinghat’ decisions. It means giving women
reproductive agency, whether through access toawgytion and abortion, excellent medical
care and information, and knowledge on best pradticbreastfeeding success. It means
recognizing the constraints on mothers’ decisiomduding infant-feeding choices, and the ways
in which the realities of their lives might leackth to prioritize other factors over breastfeeding.
It means that feminists should be fighting batlbsut improving the material conditions of
women’s lives, rather than on depriving women gisartive policies on the amorphous basis of
avoiding guilt or shame.

One concrete recommendation this discussion sug)gestat, when breastfeeding
mothers could be accommodated through policieshlatall women (or parents) or through
breastfeeding-specific policies, breastfeeding-abolicies should be preferred. For example,
breastfeeding workers can be accommodated printaribpigh maternity leave or through
policies allowing milk expression at work; mateyrigave is preferable because it can provide
benefits to all mothers and children, not justitose who decide to breastfeed. In thinking about
how to accommodate breastfeeding mothers who dezldar jury duty, courts could either
allow breastfeeding mothers to pump on duty, allweastfeeding mothers to delay their
summons, or allow all caregivers of young childrewlelay their summons. The preferable
policy here is the latter, since it would benelitparents and children, rather than just
breastfeeding mothers. | would like to point obgugh, that | do not think it is the case that sex-
specific breastfeeding policies are inappropriatdgct | argue at length that they are necessary
in chapter 1), but that if there are two policieattare equally helpful from the standpoint of
breastfeeding mothers, it is appropriate to préferpolicy that is helpful to the largest number

of mothers or parents.
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Outline of Chapters

The chapters in this dissertation focus on ceigsales concerning women and the
politics of breastfeeding. The focus remains sdyame the breastfeeding mother, rather than
treating the mother as an invisible subject iniserto the well-being of babies, as much
literature on breastfeeding does. Much literatuesvg breastfeeding as a subject primarily about
babies—babies as beneficiaries of the nutritionramture of breastfeeding mothers. | urge a
shift to breastfeeding as a women'’s issue, assae ithat should demand attention from politics
and from the state insofar as that attention iessary fowomen’swell-being® | urge away
from a focus on a contented baby at a facelessligethbodied breast, toward a focus on the
woman herself.

In the first chapter, | analyze the needs of bfeading workers and articulate an
argument for robust state support for accommodaddiegstfeeding in the context of paid work. |
analyze theories of gender and the welfare statelmtuss how equality-promoting welfare
models should accommodate breastfeeding, bothghrparental leave and at-work policies. |
offer a typology of programs supporting breastfagdivorkers and consider which policies are
most appropriate within an equality-promoting wedfanodel.

In chapter 2, | turn to the issue of breastfeedingublic, articulating a conception of an
equal and autonomous public sphere in a liberaégod describe three main ways in which
breastfeeding mothers respond to the antipathlyeoptiblic sphere: exclusion, accommodation,

and affirmation. In the final section, | outline @®al of public and private spheres defined by

*Throughout my arguments, it should be noted tldax thelieve breastfeeding is in the interest of
babies and will serve babies. But from the stanuipafi the political, a focus on the well-being

of mothers is more appropriate, as the well-beingabies follows from the well-being of the
mother. In cases where a baby’s health is compexrasd the mother is not breastfeeding (a
separate question from the issues on which | fbeus), we should establish structures that can
guarantee access to pumped breast milk for the. baby
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equality and autonomy, a public sphere in whiclabtfeeding mothers’ experience of public
space and public life is not distorted by the disfart of others.

In the final chapter, | show that the state mustilpge maternal access to babies in order
to achieve a society that allows women to freelidketo breastfeed; | insist that the ability to
pump breast milk cannot be a substitute for acaksgite popular belief to the contrary. |
explore the implications of maternal access thradegiailed exposition of two cases of maternal

separations—custody battles over breastfed childnelhmaternal incarceration.
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CHAPTER 1. WELFARE STATES AND BREASTFEEDING WORKERSEX-SPECIFIC
POLICIES IN GENDER EGALITARIAN MODELS

Dating back at least to Orloff (1993), feminisetiture on the welfare state has
considered women'’s access to paid work a key meadwomen’s social rights. In the case of
mothers, access to paid work requires the abdityoimbine work and family. Combining work
and family involves a special set of challengethencase of breastfeeding—mothers and
children must be physically together, or mothersinmave time and space to express milk—yet
breastfeeding has mostly been ignored, even ameitfgre state authors who focus explicitly on
women and the family.

The purpose of this chapter is to interrogate tie of the state in providing institutional
support for breastfeeding workers. By “breastfegditorker,” | mean a breastfeeding mother
who is not leaving the labor force, whether shenisnaternity leave, reduced hours, or flex-time,
working from home with a baby on her lap, pumpitthe office, or has made other
arrangements. The issue of institutional supparbfeastfeeding workers is an important one,
since female labor force participation is a keynmeif women’s position in society and access
to paid work is a key dimension of welfare stategyqOkin 1989; Orloff 1993). Thus, the
focus of this paper is on helping those women wémde to breastfeed to be able to meet their
own goals.

In this chapter, | first present information on tieeds of breastfeeding workers and the
social realities they face in the United State€o8d, | analyze theories of gender and the

welfare state and, in particular, the equality-poting welfare model. | draw attention to the
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ways in which sex-specific policies, such as thaggporting breastfeeding workers, present an
ideological problem for the equality-promoting v model. Then, | tackle what has been
called the “sameness/difference debate” as it apph breastfeeding workers and the equality-
promoting welfare model. From there, | offer a tggy of programs supporting breastfeeding
workers including equality- and breastfeeding-prangpparental leave. | consider the unique
needs of non-normative breastfeeding mothers, divatusingle breastfeeding mothers and co-
breastfeeding queer parents. | close with a tegédrmulation of an equality-promoting
welfare model that also protects the sex-specdieds of breastfeeding workers.

The lack of attention to breastfeeding in both fastiand traditional political economy
literature on the welfare state is not surprisihgrmulating a theory of state involvement in
reconciling breastfeeding with labor force partatipn is difficult terrain for feminists; a tension
is often perceived between the goal of gender é@guaid the practice of breastfeeding.
Breastfeeding a child places high demands on the &and availability of the mother; newborns
nurse as often as once every hour or two, keepigig tnothers on cafl As babies get older,
their demands wane, but it remains an intenseioakttip. Women who work away from their
babies while maintaining a commitment to breasifegdpend a good deal of time expressing
milk for the time they will be gone. They must fitiche and space to express milk at work and
navigate the social dynamics of pumping in the ywtage. For feminists and others who value
gender equality, this is a difficult situation: h@an feminists embrace a practice that places so
many demands on the woman'’s body and time, espewaién it is possible to simply opt out

through the use of infant formula?

® “It is normal for these babies to have a breastfeedsgjaeof one or two breastfeeds as often
as once every 1 hour 50 minutes, or as widely shas@nce every 6 hours” (Kent 2007, 568).
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In political economy literature, there is a conctrat women who are out of the labor
market to accommodate maternity are less likelgémter the paid labor force; this is
problematic from the perspective of sustaining megeus package of public services and
entitlements, because women workers are needeaytmio the system. It is also problematic
from the perspective of gender equality, since akegaed labor force attachment puts women in
a vulnerable financial position, and since time aiuthe formal labor market affects their
lifetime earning capacity relative to men (OECD 89Bodor and Kispeter 2014). There is
therefore a legitimate concern that breastfeediakers’ needs must be met in a way that does
not harm their long-term careers. But recent resean the length of parental leave is calling
into question the established wisdom that “too Tquayental leaves are bad for gender equality
(e.g. Keck and Saraceno 2013). Feminists mustruoatio evaluate the effect of leave
provisions on mothers’ economic security.

While breastfeeding rates declined rapidly in adeahindustrial countries in the first
half of the 28 century, the social and public health costs &f ghiift have brought a shift back
towards public medical encouragement of exclusreatfeeding for the first six months (see
figure 1 on page 141). Within this medical cultofeencouraging breastfeeding, mothers
overwhelmingly desire to breastfeed for the earbnths, even though many (66%) wind up not
reaching their goals (Perrine et al. 2012). InWim¢ed States, 83% of pregnant women intend to
breastfeed, 60% of whom intend to exclusively lifead their babies. More than 85% of those
who plan to breastfeed exclusively intend to déosdhree months or more (Perrine et al. 2012,

56-7). For many women, this is a decision based scientific consensus that breastfeeding is
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the healthiest choice for both mother and childefipl. 2007Y.

As | argue in the introduction, | do not want tstjéy social support of breastfeeding
mothers on the basis of the health of their childBut this scientific evidence remains relevant
insofar as it affects individual women’s decisiohBe World Health Organization, the American
Academy of Pediatrics, the United States Surgeare@d and health authorities around the
world agree that the optimum feeding schedulerftants is exclusive breastfeeding for the first
six months of life, followed by breastfeeding wadbmplementary foods until at least twelve
months, with continued breastfeeding for as longhatually desired by mother and child (at
least two years for most agenciés).

Many mothers want to meet these guidelines, sorgasonable to inquire whether a
particular social welfare regime enables mothers¢et them. Beyond health, there are
additional reasons to choose breastfeeding; dristieaper for both the family and the state. In
countries like the United States where unfriendiiiqgies make mothers “choose” between basic
commitments to young children and employment, tlageealso clear costs in terms of female
labor force participation, with the United Statewing one of the lowest rates among advanced
industrial countries.

Whatever reasons mothers have for breastfeedingen intentions to breastfeed make

" Researchers have shown, for example, that bredstints experience reduced incidence and
severity of diarrhea, lower respiratory infectiopmphoma, otitis media, and chronic digestive
diseases, as well as reductions in mortality. Tieaye also shown improved health outcomes for
mothers who breastfeed, including improved postypahealth, weight loss, and blood
pressure, and lower incidence of breast, uterimé carvical cancer, as well as of osteoporosis.
For a comprehensive review of the health benefitg@astfeeding, see Ip et al.. 2007.

8 WHO 2007; AAP 2005; U.S. Department of Health &hanan Services 2011.

® In 2004, in the United States 52% of mothers withdren under 3 were in the paid work
force, compared to 77% of mothers in Denmark artd #2Sweden. (OECD, Starting Strong I,
p86, 2006)
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it clear that it is imperative for feminists to neathe reconciliation of breastfeeding and gender
equality a priority in our theory and in our praeti To achieve a social context in which women
have the ability to decide to breastfeed, the statst take positive steps to support
breastfeeding. This is especially true becausetiguities that arise from breastfeeding are not
easily addressed by individual action. When motfaalsit combining work with breastfeeding
despite their preferences and intentions, it isasneérsonal failure on the women'’s part; it is a
social failure to support breastfeeding workers thear babies. The only way to create a social
context that supports women’s capability of bresesting is for the state to establish robust
institutional supports for breastfeeding worketghsas guaranteed breaks to express milk,
assistance with retraining and reintegration fothmcs reentering the paid work force,
entitlement for parents to work flex-time or pan, and longer maternity leaves.

| argue that a welfare model that encourages aeyezghlitarian split of work and care is
necessary, but that the ideal must be clarifiedexpéinded with regard to its position on sex-
specific policies benefiting mothers. That is, \aedf state ideals that privilege gender equality
are appropriate, but the focus on gender equalityot come at the expense of policies
supporting sex-specific tasks like breastfeedingrgn an equality-promoting welfare model,
mothers will continue to demand “special treatmentielfare state theorists ignore this
continued need for special treatment at the riskabbtaging their own goals, and at the risk of
failing to provide mothers with a social contexatthespects their fundamental human

capabilities.

Part 1: Background and Current Realities
In 1975 in the United States, 34% of mothers witidcen under three were employed, a

figure that rose to around 60% by the mid-1990§$(Bureau of Labor Statistics 2009). It is
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commonly observed that this increase in femalerl&troe participation has created new needs
such as the needs for childcare and maternity |@asging-Andersen 1996). Along with female
labor force participation, breastfeeding rates Hae@n increasing steadily since the 1960s,
generating a new set of challenges for mothersarfdrmal labor market (Figure 1, appendix
A). The United States has lagged on accommodatibasy kind for working mothers;
breastfeeding workers, therefore, are not wellguteid by welfare state policies.

The body’s supply of breast milk is determined oy iemand of the infant. The more a
baby suckles at the breast, the more milk a mgiramtuces, and vice versa (Kent 2007). What
this means in practice is that a new mother muest feer infant every two to three hours during
the day in order to keep her milk supply at a l¢kiat will meet the baby’s nutritional needs. In
the absence of her baby, a mother can expressomitiand or with an electric pump, the cost of
which is about $300 for a personal pump or aboOt#& month to rent a more efficient
hospital-grade pump. A breastfeeding mother who works away from heryhattl need to take
two, perhaps three, 20-30 minute breaks duringl#yeto pump. She will need a clean, private
place in which to do this with a chair and ele@ticutlet. She will need a place to wash the
pump when she is through and a refrigerator in iwkiacstore the expressed milk.

Since workplaces and work schedules have tradityohaen designed for male workers,
it is unsurprising that many women find that themployers do not meet their needs as a
breastfeeding worker. Beyond the considerable fiegisdifficulty of pumping at work, women
also must deal with the social and professional abthe decision; it may be awkward for a

woman in a male-dominated workplace to even bréaehopic of breastfeeding or pumping

191t is important to note that pumping is a lesscht method of milk expression than directly
nursing a baby. Indeed, “making enough milk is mewn challenge for moms who are
exclusively pumping” (La Leche League 2010, 342jisTneans that even mothers with ideal
pumping conditions at work may face problems.
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with a male manager, or she may face harassment pbmping from coworkers. Pumping does
not provide the same positive emotional feedbaaktiirsing a baby does, is less comfortable,
and takes longér. For all of these reasons, mothers who work outsidehome are less likely to
breastfeed; Laura Duberstein Lindberg found thanhew were more likely to stop breastfeeding
if they were at work than if they were not and ttire is an increased likelihood of stopping
breastfeeding in the 3-month interval marking a \@ois entrance to employment (Duberstein
Lindberg 1996, 248). Moreover, she found evidehe¢ Wwomen who enter employment when
their babies are older—when breastfeeding is wsttidished and less frequent—or who enter
part-time employment are more likely to continuedstfeeding while working (248). This
mismatch between breastfeeding and the formal lat@wket is echoed by Biagioli, who found
that though working and stay-at-home mothers it@timeastfeeding at the same rate, the rate of
breastfeeding declines sharply in mothers who mettuwvork (Biagioli 2003).

An overview of work policy as it pertains to motheod is instructive. In the United
States, women are not entitled to any paid mateleatve, though employers of full-time
salaried women often offer a period of paid leauee Family and Medical Leave Act of 1993
(FMLA) guarantees many parents in the United Stategnpaid job-protected leave of 12
weeks; however, only those who are employed falketby public agencies or private companies
with at least 50 employees, and who have workethi®employer for twelve months are
eligible for the leavé? Murtaugh et al. calculate that, as of 2000, ofly8% of privately
employed women with children aged 18 months or geunvere entitled to FMLA leave time

(2011, 219).

1 For an in-depth discussion of pumping versus biesding, see chapter 3.

12 Family and Medical Leave Act of 1993, Pub.L. 103137 Stat. 6 (1993).
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In 2010, the Patient Protection and Affordable Gsrte(ACA) Section 4207
“Reasonable Break Time for Nursing Mothers” estdi#d a statutory right for some
breastfeeding mothers to unpaid breaks “each timk smployee has need to express the milk”
until the child is one year oftf.It does not quantify the amount of time that mhesiallowed for
this purpose. Similar to the eligibility requiremdor the FMLA, this statutory right to breaks is
granted to non-exempt workers of companies withentiban 50 employees. Interestingly, this
law as written does not provide protection for wonado want to nurse their babies directly
rather than to pump, since the requirement refelsto the “express[ion of] breast milk for her
nursing child.” Also as of 2010, the tax code wageaded to allow women who submit itemized
tax deductions to deduct the cost of breast pumgiugpment, or to use their tax-advantaged
medical savings accounts to pay for breast pumgguipment. Still, these benefits do nothing
for the many poor working mothers who cannot comevith the upfront cash to purchase
pumping equipment.

What are the different challenges faced by breadifg workers depending on the type
of work they do? Gendered occupational segregatitime United States remains stark: 87% of
primary school teachers in 20f2nd 91% of nurses in 20'fWwere women (see also Charles
and Grusky 2004). While these traditionally females ultimately restrict women'’s financial

security (through limited earning capacity andnietd career advancement)schedules are

13 patient Protection and Affordable Care Act, Puii11-148, 124 Stat. 119-1025 (2010) at
459.

“World Bank 2014.
1> U.S. Census Bureau 2013.
16 “\Women pay a steep price for jobs not framed adomasculine norms....Nearly 70 percent of

the full-time female labor force is in low-payingaupational categories....Nor do traditionally
female jobs offer much chance of advancement” (&ils 2000, 83).
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often more compatible with children’s school howstablished part-time tracks are more
available, and family leave is often more easilgyaemodated. These jobs have historically
secured for women “dependable amounts of timedmily life” (Williams 2000, 82).

But the expectations for these jobs were solidifrethe post-war years during
historically low levels of breastfeeding and aretipalarly difficult for breastfeeding workers.
The work realities of both teachers and nursesgfample, are unaccommodating of the needs
of breastfeeding workers: a teacher cannot learvelass unattended to go pump milk, and there
are no places for her to do so; a nurse cannot leaxr patients unattended. The break time
requirements of the ACA do not apply to teachemuwses if they are salaried (exempt). The
ability to pump at work is currently contingent upworkers not being solely responsible for the
care of others—on the worker’s ability to be annowembered individual. Many traditionally
female jobs, which have an element of care, dahotv workers this flexibility. The increase in
the number of women who breastfeed is changingshtablished wisdom about which jobs are
“family-friendly”—today, breastfeeding workers mhg better accommodated in a traditionally
male office job (with their norms of workers as noembered individuals) than they are in
traditionally female jobs.

Making workplaces friendly to breastfeeding motherdifficult in part because
managers and bosses, more likely to be older amelfmay be less likely to understand and
empathize with their needdChow and Olson (2008) find that most managersaddmow if a

company policy on breastfeeding exists and that lia@e mixed feelings on the need for such a

17959% of Fortune 500 CEOs, 83% of Fortune 500 bazethbers, and 78% of all senior
managers are men (Parker, Horowitz, and Rohal 2015)

18 This is especially true because of generationahgh: if a young mother is employed by an

older man, he was socialized in an era with sigarftly lower rates of breastfeeding. See figure
1 in appendix A.
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policy. Leaving the negotiation of breastfeedingndividual women and their bosses therefore
invites conflict and ensures some women will beugnsssful, requiring that they choose
between breastfeeding and work.

Quitting breastfeeding upon returning to work bsmwgomen the relief of not fighting
against the status quo of the ideal-worker normpéher who decides to give up rather than
fight a male manager who does not understand rezlsnend a workplace environment that is
not designed around her needs is choosing notdosapthe “built-in headwinds” that
discriminate against women at wotk .

A final note about the realities of breastfeedimghe United States today: single
mothers, low-income mothers, and mothers of calemauch less likely to breastfeed than their
more privileged counterparts (Best Start 2014, GADA4). The culture of breastfeeding is,
indeed, a powerful story of intersectionality. Tgasition of marginalized mothers today is one
in which they often must choose between finan@alsty and the ability to breastfeed. This is a
tremendously vulnerable positi6hThey are, therefore, in dire need of welfare spattection.

Consider a low-income mother in hourly work. Sheyrba unable to take regular breaks
to pump milk, and it is also likely that there @t clean and private place for her to pump or to
store her milk. She might try to run to her caisfie has one) or to a restroom to express milk
when she has a chance, but a busy, physically ddinggror mobile work environment might

make it impossible to get away. She might try totowe breastfeeding even though the

19 See Williams 2000, 38; Griggs v. Duke Power C61, W.S. 424 (1971).

20 Because of the high cost of basic quality dayaathe United States, as well as the lack of
protections for breastfeeding workers, includingtshasic policies as a few months of paid
leave after birth, this zero sum choice betweerkvamd breastfeeding actually extends far up
into the middle class. Even some families with &eoners in fairly stable jobs cannot afford to
take unpaid leave or to pay the cost of daycaré;iwtlivals college tuition in many states (Child
Care Aware of America 2013).
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conditions are less than ideal, but failure to filmde to pump milk might cause her to develop
clogged milk ducts or mastitis, a serious infectidmnch would cause her to miss work. If she
does not get sick, failure to pump will cause lodiose her milk supply. Unless she has a rare
employer who is sympathetic and understands thesnafebreastfeeding mothers, she is unlikely
to continue breastfeeding after returning to work.

Moreover, low-income motheege informed about the benefits of breastfeeding; @020
study by Guttman and Zimmerman found that 72.4%6wfincome mothers who formula fed
believed that breastfeeding provides “a lot” of &fés for infants and 56.4% believed that
breastfeeding prevents the infant from illness RA@62). One mother explained, “If | could, |
would, but it seems impossible” (1466). So it i$ tnoe that low-income mothers do not
understand the benefits of breastfeeding; ratherconstraints in their lives prevent them from
acting on that knowledge.

The current system, which leaves the reconciliatiowork and breastfeeding to
individual mothers, does not respect the dignitynothers. Their fundamental human

capabilities, including the capability of breastie, are not being met.

Part 2: The Gendered Welfare State and the PoldfcSex-Specific Policies

The welfare state regimes that developed after dMotr 11 were designed to allow a
male breadwinner with a stay-at-home wife to achi@¥amily wage with benefits that would
support his family (Esping-Andersen 1990, Orlof@39Huber and Stephens 2001). The
traditional family of the post-war welfare statead has largely disappeared; in the United States
in 2013, 61% of mothers with children under the afjthree were in paid work. The post-war

welfare state is no longer viable because of foajomchanges: slowdown in economic growth

21 U.S. Bureau of Labor Statistics 2014, tables 5@&nd
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due to the shift from manufacturing to service esog, expansion of government commitments
and welfare state maturation, demographic chamgktree transformation of household
structures (Pierson 2001, 83).

Each of these changes has gendered elements. iftfeosh manufacturing (a
traditionally male industry) to service (a traditadly female industry) coincided with an increase
of female labor force participation, and even tod®yst service jobs are occupied by women
(Charles and Grusky 2004). The expansion of govemtwelfare commitments is partly caused
by demographic changes; as the populations agatifogehigher healthcare and pension
expenditures) and fertility rates fall (decreadimg amount that is paid into the system), the
fiscal pressure on the welfare state has incredisisdclear that these factors are closely linte@d
increased female labor force participation andstitesequent decrease in fertility. In most
countries, the decrease in fertility rates haofedid on the heels of increased labor force
participation for women. As Pierson observes, “thesanges have generated an intense
perception of mismatch between the needs of newdimids and the capabilities of old welfare
state structures” (2001, 98). As such, the “oldfare state model (the male-breadwinner
model) is unable to respond to new social needangsAndersen thus argues that “a rewritten
gender contract is an indispensable ingredienhyncaedible post-industrial welfare formula”
(2002: 66). A welfare state that is viable in thegd term requires a new understanding of gender
and gender roles.

It is clear that public support of working mothessan essential facet of the rewritten
gender contract. Policies supporting working matheve the potential to address many of the
problems facing welfare states. In many countmesnen still constitute an untapped labor

reserve that can generate revenue to fund welfate sommitments, and among OECD
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countries the United States is at the low end widle labor force participation. Moreover, as
women’s educational achievement is consistentlperibrming that of mef?. there is also
productivity to be gained from women’s participatio a labor force that allows them to
contribute on equal terms with men. Currently, war(@specially mothers) are often forced to
work in jobs that are below their ability or skéivel because they cannot put in the hours
required by these male-patterned jobs. For thes®ores, Esping-Andersen notes that “women-
friendly policy is, simultaneously, family- and seiy-friendly” (2002: 94).

There is a broad consensus in the welfare statatiire on what women-friendly policy
is. It includes affordable day care and early diolod education (including good treatment of
care workers), paid maternity and parental leave{ding male take-up incentives), and
provision for work absence when children are ibgig-Andersen 2002: 94; see also Morgan
2006: 13, Sainsbury 1999: 246, Orloff 1993: 322Ishe and Stephens 2008: 8). It also requires
provisions guaranteeing the right to and availgbdf part-time work (Gornick and Meyers
2003: 62-3), and an abandonment or rethinking gfleyment protection and social security
payroll taxes, which are negatively correlated Vigimale labor market participation (Nelson and
Stephens 2008: 8). The new gender contract shéaddreclude general protections for (male
and female) workers (some argue for overtime ptimte@nd workweek limits) (Gornick and
Meyers 2003: 13), and unemployment compensatiotsdeand Stephens 2008: 8). Welfare

states must abandon the goal of securing a “fawslge,” instead accepting and embracing a

22 «gince the 1990s, women have outnumbered menttdmlege enrollment and college

completion rates, reversing a trend that lastesliin the 1960s and '70s....By 2013, 37% of
women ages 25 to 29 had at least a bachelor’s elegpenpared with 30% of men in the same
age range. Women are also more likely to contine& education after college: 12% of women
ages 25 to 34 in 2013 had a master’s, doctorgbeodessional degree, compared with 8% of
men in the same age group. In 2012, women earridoB@ll master’s degrees (up from 46% in
1977) and 51% of all doctorates (up from 21% in7)9t 2013 women earned 36% of MBAS”
(Parker, Horowitz, and Rohal 2015, 7, 15).
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new gender contract in which women (and therefaséhers) work. Facilitating this new
arrangement, they argue, is of fundamental impodaa the credibility of the welfare state
formula.

Williams (2000) argues convincingly that one reasw@ny attempts to achieve equality
in labor force participation and economic parityvzEen women and men have failed is that
these policies systematically underestimate caretishthey underestimate the extent to which
parents value the quality of their children’s upling? Generally, parents will not opt for work
schedules in which childcare arrangements mearthtbgiarents will never see their children
awake; instead, mothers (much more rarely, fatlerspse to leave their jobs or to transition
into more precarious part-time or mommy-track wétkVilliams calls this the “norm of
parental care,” or sometimes a “nondelegation dextr

We are willing to give up a lot to achieve healtiwgll-adjusted, secure, successful

children; often we do. In the face of our dreamrsoiar children, marginalization at work

often seems a price worth paying, even if it mayll® disappointments or to economic
vulnerability later in life. All this suggests thiais time to acknowledge theorm of
parental careLet me say loud and clear that this is not the sasngaying that children
need full-time mothercare....Note that the norm otptal care is not a simple carryover

but a transmutation of domesticity’s norm of motage into a norm applicable to all
parents regardless of the shape of their gen{{ldliams 2000, 52, 199)

%3 To feminists who balk at this statement, Williapmnts out that many feminist mothers act on
the norm of parental care in their own familieskfiow radical lesbians who are dead set against
the existence of marriage but who embrace as urmansial the view that children often need
their parents in ways that can interfere with tutte market work. Feminists need to stop
attacking ideals they act upon in their own livéz000, 200).

24 In this chapter | am using the heteronormativglemge of “mother” and “father.” Using the
gender-neutral “partner” is not possible becaugedbnfusing in the context of an argument that
speaks to the need for fathers to change theirggentes. Using the more-inclusive language of
“partner” would obscure my meaning. The argumes aloes not apply in the same way to
same-sex breastfeeding couples, for whom gendes eok still relevant but do not operate in
exactly the same way. So, while the gender rolesmpfe-sex couples are important and relevant,
they are outside of the scope of this chapter.Wawkplace protections that | advocate here
should apply the same way to all breastfeedingnareegardless of their sexuality or gender
presentation. | explore the policy implicationssafme-sex co-breastfeeding families below.
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Breastfeeding fits well into this concept of themaf parental care. Many women, for a wide
variety of reasons, value giving their young cheldinutrition through breast milk and comfort
through nursing. This is not a task they are wgllia delegate to formula-feeding. As with
childcare, our policies must acknowledge this netegation doctrine that exists for many
women. If social policies fail to take into accotim norm of parental care, we can expect that
one parent (usually the mother) will act againstdenomic interests to stay home with her
children, perpetuating the gender inequality ofdbeent system.

The universal-breadwinner strategy, then, in whwcimen and men alike attempt to
fulfill the ideal-worker role, does not work for iiers. Welfare states should abandon policies
that are based on universal-breadwinner presungpfesping-Anderson 2002, Sainsbury 1999,
Williams 2000, Gornick and Meyers 2003 and 200&sEr 1994).

If the first liability of the [universal-breadwinniemodel is its devaluation of family

work, the second is its denial that structural ¢jesnare necessary in order for women to

reach equality. Women’s entrance into the workfavd@out changes to either the

structure of market work or the gendered allocatibfamily work means that women
with full-time jobs work much longer hours than wemat home,...[because] men would

not give up their traditional entitlement to wom&household work (Williams 2000, 47,

46)

And because it does not consider the norm of pareate, the universal-breadwinner strategy

has also, simply, failed at its own goal of drawfamale workers into the formal labor market to

the same extent as male workers. While female ldvoe participation of mothers rose steadily

from the mid-1970s to the mid-1990s, it has beegreint in recent years (U.S. Bureau of Labor

Statistics 2009). The universal-breadwinner stratedpad for women, families, and children.
Two welfare strategies remain: models based onlasgiphy of caregiver-parity and

equality-promoting models that are based on anlggymomoting ideal. Sainsbury (1999)

describes the caregiver-parity model as one tlii§es on measures to support care rather than
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to enable employment” (263). The caregiver-paritydel is an improvement for women because
it recognizes the value of the care work that tfmgstly) provide. On the other hand, the
caregiver-parity policies of care allowances oeaaedits in social-insurance schemes do not
take sufficient care for women’s long-term prospentothers are still in a disadvantaged
position because of lower lifetime earning potdrarad difficulty reentering the labor force
(Sainsbury 1999, 264, see also Fraser 1994). Beca#uhis, caregiver-parity models fail at their
goal of gender equality; indeed, “Neither univetsaadwinner nor caregiver parity can actually
make good on its promise of gender equity—even unelg/ favorable conditions. Although

both are good at preventing women's poverty antbé&apon, both are only fair at redressing
inequality of respect” (Fraser 1994, 610).

Equality-promoting welfare modéRhold much more promise for achieving gender
equality and provide better economic protectiomtithers (Okin 1989; Fraser 1994; Sainsbury
1999; Williams 2000; Esping-Anderson 2002; Gorracki Meyers 2003 and 2008)Instead of
glossing over the needs of dependent family menibbershe universal-breadwinner model, the
equality-promoting model acknowledges the normaseptal care and demands the dismantling
of the ideal-worker norm. Instead of continuing life-long marginalization and economic
vulnerability of women like the caregiver-parity de, the equality-promoting model allows
both men and women to maintain a (reasonable)rattant to paid work throughout the course

of their lives, including through various stagesafegiving that are demanding of time.

2> Some scholars (Sainsbury 1999, Gornick and Me3@®8, 2008) refer to this model as “dual-
earner—dual-carer,” but | elect to use the “equglitomoting” language (Brighouse and Wright
2008, Ghaeus and Robeyns 2011) as it is more imela$ non-traditional families.

26 Equality-promoting models are the most defamitiali—that is, they are the most likely
welfare model to enable individual adults to uphalsibcially acceptable standard of living,
independently of family relationships (Sainsbur@ap
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The equality-promoting model entails a radical @derthe feminization of male
behavior. As Nancy Fraser argues, “The key to aafgegender equity in a postindustral
welfare state, then, is to make women's curreatgdtterns the norm” (1994: 611). There is an
upper limit, Esping-Andersen rightly observes, fienfiale life course ‘masculinization’””—to
how much women can become like men (2002: 93). ‘@ursuit of gender equality,” he
therefore concludes, “will necessitate a substhalieration of the male incentive structure”
(2002: 93). So long as women'’s potential incoms laghind men'’s, it is rational for each
household to “adopt unequal specialization strat¥gh which men do the paid work and
women do the unpaid domestic work. The only wagedbout of this situation is to change the
institutions such that each household can act iecanomically rational way while also allowing
women to work outside of the home.

The goal here, say Gornick and Meyers, is that amehwomen “halve it all’—splitting
paid work and unpaid work equally (2003: 85). Timsans men will take on more unpaid work
and less paid work, and women will take on morel pasrk and less unpaid work. It is perhaps
indicative of how gender inegalitarian our currsotiety is that this ideal is almost
unimaginable, but Gornick and Meyers spell it autthose who lack egalitarian imagination:
parents would both work considerably less durirgyfifst three years of a child’s life, and would
work more thereafter as the child entered daycaes1 and women would stagger their hours in
order to share the paid and unpaid work (2003:)95947e key conclusion, they note, is that this
is all possible without an overall reduction ingrats’ paid work time; it is simply a more
egalitarian distribution of the work (2003: 97-8hus it is not true that a more equitable
distribution of paid and unpaid labor would deceet®e revenue base of a welfare state. Social

policy can encourage these changes in male andddyabavior in the following ways:
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guaranteeing full wage compensation with no uppéing during parental leaves,
nontransferable father-only leave, provision fagrhguality child care and early education,
ensuring access to part-time work, regulation ofkiva time, and changes in early childhood
education and school scheduling (to match parevasking hours).

What these changes amount to is a large-scale dibngpof the ideal-worker norm.
Under the male- or universal-breadwinner norm, ralare unable to act as ideal workers; they
cannot put in overtime, they cannot handle unptabie schedules, they cannot go to the bar
after work for informal meetings where decisions aften made. What is important to point out,
though, is that ideal-worker norms disadvantagelied fathers as much as they disadvantage
mothers. Dismantling the ideal-worker norm helghdas and mothers alike.

An equality-promoting model is explicitly associt@ith a degendering of roles. When
Gornick and Meyers argue for the dual-earner—daatitideal, they are pointing out that there
is a more equitable distribution of tasks and tadters and mothers each need to change their
behavior to reach this ideal.

Parenting would be degendered; fathers and mothauk share responsibility for

earning and caregiving symmetrically, with supgayin both employers and society
more broadly. (Gornick and Meyers 2003, 12)

But, unless they are arguing for artificial reprodon (which they are not), sex-based
differences will continue to affect parenting. Bs#aeding and other biologically determined
activities like pregnancy and childbirth simply @ex-based, even in a degendered family.
While Esping-Anderson points out that there is ppeu limit to female life course
“masculinization,” we should not forget that theselso an upper limit to male life course
“feminization.” Thus any feasible incarnation oétaquality-promoting model has to encompass

the fact that women unavoidably take on more ofescaring roles, much as women might like
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to share the work of pregnancy or breastfeedifigp want to pursue both a society in which
women can breastfeed their babies and work andacarsplit equally between the sexes
requires a more nuanced and complex approach ichwhen would actually have to take on
moreof the non-breastfeeding responsibilities in otddbalance women'’s breastfeeding. The
relevant question is, then, how can feminists afguan equality-promoting model while
simultaneously supporting special treatment of rexgh

The demand for an equal parental split of work eer@ and the demand for the
feminization of male lives (really, for a convergerof male and female behavior) make sense in
the context of concern for the viability of the Yegé state model and concern for gender
equality. It is true that men must take on morditranally female tasks, like child care, and
refuse traditionally male expectations, like workiong overtime hours, if the goal of gender
equality is to be met. But these demands have ertamied effect: while gender-neutral
“family-friendly” policies are emphasized (suchmental leave), maternal-specific “woman-
friendly” policies are not. “Special” treatment faomen is seen as unwise for two reasons: it
has the potential to disadvantage all women worfie¥sause hiring a woman means taking on
an increased level of liability, and because it wa&aken women’s overall labor force
participation and economic stability) and it careigie as a deterrent from men taking on their
full share of parental duties. So while it seempanant to advocate for parental leave (and for
father-only leave, insofar as fathers need takexogntives to take their entitled leave), it seems

dangerous to advocate for “maternity” leave—evemutfin maternity leave is important both as a

%" In a survey of mothers, Pam Carter found that “Worappeared to get more help with bottle-
feeding than with other household duties, and feowider range of people” (1995, 125). If this
is true, it might explain why breastfeeding seeike dne of the only tasks that women can
actually take off their plates. For breastfeedm@p¢ accommodated within the equality-
promoting model, fathers (and others) need to biengito take on non-feeding infant tasks.
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time to recover from childbirth and also as a pgeirowhich to establish breastfeeding. Women-
friendly policies that can be framed in gender-reddanguage—access to part time work, equal
pay, child care—are rhetorically easy to advocateBut breastfeeding is a casualty of the
gender-neutral paradigm because it cannot be framgender-neutral languageNot all

policies should, or can, be framed in gender-nélgrguage; sex-specific policies have a place,
even if the ultimate goal is degendered paren®uljcy makers need to tackle, rather than shy
away from, issues like these that spark speciatrirent/equality debatés.

For this reason, the literature on gender and &léave state addresses issues related to
motherhood and to work-family balance, includinglsissues as parental leave, paid sick time,
access to part-time work, and availability of ckslate, but it almost never addresses the special
difficulties faced by breastfeeding workers. Bréseding is never mentioned by Esping-
Andersen, Sainsbury, Williams, or Morgan in thegcdissions of the needs of working mothers.
Because breastfeeding is a biologically linked g&ieg activity that cannot be shared with men
and because it can be a long-term relationshipdfainih lasts a day or two, pregnancy last nine
months, breastfeeding is recommended for two yeagiscan last even longer), it is imperative
that discussions of women’s ability to navigate kvand family include discussions of the needs
of breastfeeding workers. Theories of how to disthedie ideal-worker norm will not be
effective if they do not consider breastfeeding.

For example, as part of their dual-earner—dualradesl, Gornick and Meyers discuss

28 Compare with the Indiana Guidelines for child odstpresented on page 114; these
guidelines support breastfeeding mothers and bab@gender-neutral manner that never
mentions breastfeeding explicitly.

291 do not claim that advocates of the equality-potimg modelclaim to only support gender-
neutral policies, but that the unintentional effetctheir focus is to gloss over sex-specific needs
Thus, for example, Gornick and Meyers (2008) say tineastfeeding should be accommodated,
but they fail to consider that this accommodatiaayrhave sex-specific implications.
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ways to encourage a more egalitarian division oépt@l leave provision. They rightly point out
that the fact that women take the vast majoritgarental leave time may contribute to gender
inequality. “If parental leave is taken up mosttyeaclusively by women,” say Gornick and
Meyers, leave will “weaken women’s labor force ettiment and exacerbate gender inequalities
at home and in the workplace” (Gornick and Meyd8&, 133). Likewise, Sainsbury argues that
the earner-carer strategy requires that “each pareunld be entitled to equal periods of leave to
care for a child” (1999, 265). Though it is impératto consider the ways in which the structure
of parental leave weakens women'’s labor force @p#tion, must the ideal situation be one in
which men and women split parental leave time dgafter all, if women are taking more
leave in order to facilitate their breastfeedinigtienship, this should not be seen as evidence of
inequality. Similarly, the special consideratiorivreastfeeding and the fact that many women
hope to breastfeed for at least one year callqo&stion Gornick and Meyers’s assertion that
per-parent paid leave time must be capped at sitlmspespecially absent other protections for
breastfeeding mothers who are back to work outsidiee home, in which case maternity leave
acts as a practical safety net for breastfeedif§82325). Though Gornick and Meyers note that
employment arrangements should not limit a womabhity to breastfeed? they do not fully
consider all of the ways in which that ability midie limited.

In the very few cases in which welfare state the#srdo mention breastfeeding, it is
generally approached in the manner of Gornick aegdvs—that breastfeeding must be
allowed, but shouldn’t work against goals of geretguality. Gheaus and Robeyns write in a

footnote, “The choice to breastfeed introducesaa n having the mother do the hands-on care

30«For the youngest children, for example, employt@mangements that limit mothers’ ability
to breastfeed, or that place children in substitate for long hours during the first year of life,
have been linked to poorer health and developmentabmes” (Gornick and Meyers 2008,
319).
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for the child in the early months, and hence rexpua sacrifice in terms of advancing the good of
gender fairness. We assume that breastfeedingssurf§jcient benefit in terms of the baby’s
health to warrant this sacrifice” (2011, 190). Gleand Robeyns argue that six months of leave
for the mother “makes it easier to breastfeed, that if mothers require more time, they must
rely on medical leave or policies protecting brisesting workers away from home (185).

But breastfeeding mothers themselves approachrtiigm differently. In 2008, a
Norwegian government commission proposed changiagarental leave entitlement from 54
total weeks of which 6 must be used by the fatiherod at all, to one in which the 54 weeks
were split equally—18 for the mother, 18 for théh&, and 18 to share. The uproar over this
proposed change was widespread. Many felt thatlitaege would “take leave away from
mothers,” and claimed that mothers’ ability to stézed would be harmed by the change
(Ellingsaeter 2012, 701). In Norway, longer-terradstfeeding is the norm: in 2006, prevalence
of breastfeeding was 99% at birth, 91% at two me@5% at four months, 80% at six months,
and 36% at twelve months (Helsedirektoratet 2008)at is important here is that families who
are accustomed to a longer maternal leave berssfiicgate this leave with success in
breastfeeding and oppose changes on the groundb¢haave is important for breastfeeding.
Many Norwegians thus argued for a “conditional gibas opposed to the proposed three-way
split, arguing that an extension of the father-dabve quota is appropriate only if it is in
addition to the current leave, rather than takemfit (Ellingsaeter 2012, 706). Thus Norwegians
are not opposed to gender-promoting policies ingipie, but are opposed to them in practice
when they are perceived to harm sex-specific needs.

In the next section, | explore the problems theseain the workplace for breastfeeding

workers and how policies address mothers’ diffeeanadhe workplace. | argue that theories of
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the welfare state must accommodate the specialdmasions of breastfeeding mothers, even as

they also consider how to do so in ways that woll @ntrench gender inequality.

Part 3: Difference at Work: Breastfeeding Workers

The birth of a baby to a woman in the paid workéopats the mother in the position of
having special needs compared with an ideal woiKegse special needs have long been the
subject of feminist debates about sameness/differertio maternity leaves protect women, or
marginalize them? If the leave is too long, isw@man harmed? How do we conceptualize
policies protecting breastfeeding workers at worlchgies to allow pumping breaks, for
example—within an equality-promoting approach?

Breastfeeding workers, because they have disteedls, are entitled to special treatment.
But how can we ensure that this special treatmees thot make breastfeeding workers more
vulnerable? Williams argues that “treating womeffedently can leave them vulnerable as well”
(2000, 207).

To correctly apply the principle of treating merdamomen the same requires that formal

equality be combined with an analysis of gender@owler. Once this is accomplished,
an analysis of masculine norms takes center sf@géiams 2000, 207)

That is, the ideal-worker norms that define appeiprwork behavior need to be dismantled.
Breastfeeding workers receiving special treatmentoak will be vulnerable so long as that
special treatment is not combined with a dismagttihideal-worker norms. The ideal-worker
assumption that employees will come to work inrti@ning and be available, with no family or
care commitments, until they leave nine plus htater must be discarded. Once that norm is
discarded, the “special treatment” of breastfeeaingkers in the workplace will cease to render
women vulnerable.

This is the conceptual key for achieving “speaiehtment” within an equality-promoting
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regime. An equality-promoting regime is not a getedss, sexless regime. But, if ideal-worker
norms are dismantled, and fathers’ and motherggaing roles are acknowledged, then all
manifestations of caregiving commitments at work lag¢ accepted. Fathers and mothers can
leave work to pick up sick children, or to takeitredderly parents to appointments. Indeed,
changing institutions to remove assumptions they #re built for male lives is important;
“When institutions are designed around men’s bodidge patterns, the first step in achieving
gender equality is to dismantle masculine normsill{@hs 2000, 217). Mothers alone will
retain the “special,” sex-specific need for brek&hich to pump breast milk. But in a context
where caregiving is expected and accommodatedditfesence will no longer operate to
marginalize mothers in the workplace.

One need not be a maternalist or in favor of a nermothercare to argue for special
treatment of mothers. One can argue for a new mdr@gual parenting while still
acknowledging that mothers have special needshatditere are tasks (like breastfeeding) that
can be completed only by mothers. Even in the dariavhich breastfeeding is time intensive
(for at least the first six months of a child’®lf fathers can remain equal carers, providing for
the dozens of other caregiving needs of infants.

It is true that only breastfeeding mothers at wailk experience the interruption to their
work day from pumping breaks, and that fathersfandula-feeding mothers have no similarly
situated task to perform. If we accept that thaleorker norm is untenable, this is just a fact of
human life. Alternately, we can advocate for matgreaves that will accommodate the bulk of
the breastfeeding relationship. Feminists have geadon for advocating for longer maternity
leaves on the basis of the needs of breastfeedbnkens: maternity leaves offer mothers access

to their children (as | discuss in chapter 3), whicorrelated with higher levels of
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breastfeeding success, and avoids the logistidgmhassociated with finding appropriate
places at work for mothers to express and storie. mil

Another option is to advocate for on-site childcta@lities, which allow breastfeeding
workers to go to their child to feed, rather thaket time for pumping breaks. But this only
works at relatively large firms where workers remia one location throughout the day. The
important point here is that an equality-promotmngdel that acknowledges the existence of sex-
specific needs, and which has eschewed the ideddewaorm, will be able to accommodate
longer maternity leaves, on-site childcare, and puambreaks without harming breastfeeding
mothers. Under the current scheme, longer mateleatyes are (arguably, see Keck and
Saraceno 2013) associated with an overall reduatiomother’s labor market participation and
overall financial security, but that need not hetn a system that expects that all parents (and,
indeed, all humans) have caregiving responsitslitignder the current scheme, on-site childcare
is unavailable to most workers because accessltreatnis anathema to the ideal-worker norm.
But it need not be under an equality-promotingmesggilf the equality-promoting model
succeeds, it will do so within a redefinition ofngier roles that accommodates caregiving. The
happy conclusion of this is an ideal that can acoondate sex-specific caregiving differences

like breastfeeding without increasing women'’s vudidity.

Part 4: Policies to Support Breastfeeding Workers

In this section | turn to potential social policies protecting breastfeeding workers.
State attempts to influence breastfeeding outcaresot new; in the Weimar Republic,
impoverished breastfeeding women were granted mashiums §tillpramien)for breastfeeding
their infants; social workers visited mothers’ haumannounced to verify that they were

lactating (Chamberlayne 1990, 17; Frohman 2006).44&#gue that, today, state methods to
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accommodate and promote breastfeeding workersedivinled into three main categories:
protective negative provisions, enabling positivevsions, and attempts to change cultural
norms3! Protective negative provisions are those thatritefeeastfeeding workers from
discrimination or penalty for breastfeeding-relasetivities. Enabling positive provisions are
those regulations that make it possible in pradbcevorking mothers to decide to breastfeed
without incurring undue costs. Attempts to changjucal norms are not generally aimed
specifically at breastfeeding workers, but are gxty at the state level that intend to render
society more hospitable for those who decide tastfeed—including working mothers.
Protective negative provisions establish the besnzlitions that make it possible for
breastfeeding mothers to choose to both breas#eédvork, though in the absence of more
robust positive provisions, breastfeeding workeay still face enormous difficulties and incur
personal and professional costs for doing so. Btiggeprovisions come in a number of forms:
laws establishing that breastfeeding mothers cama@rosecuted for indecency or nudity for
breastfeeding or pumping, laws exempting breastigedorkers from strenuous work
expectations, or laws about employer accommodatmmisreastfeeding workers, for example.
Protective provision for employer accommodation ldantail that breastfeeding workers are

granted unpaid breaks and a (non-bathroom) spaghiah to pump (unpaid breaks are

31 The different worlds of welfare capitalism areelik to take up these three categories of
breastfeeding accommodation differently. Libergimees, characterized by minimal
intervention in the market and a reliance on meaasted social assistance for the very poor, are
more likely to adopt protective negative provisitingn enabling positive provisions. Social
democratic welfare states, granting benefits usaigr on the basis of citizenship, actively
promoting equality of wealth and gender, are mikedyt to adopt enabling positive provisions.
Conservative corporatist or Christian democratitfave states provide benefits based on labor-
market participation, attempting to maintain tremhtl status relations by providing different
entitlements based on group affiliation; thesemegg are more likely to offer women protective
negative provisions and those enabling positiveriprons that facilitate at-home breastfeeding.
See table 1 in appendix A.
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necessary for breastfeeding mothers, but thislisanegative, rather than an enabling
provision). Basic guarantee of unpaid maternityéeig also a protective provision; a guarantee
for at least some unpaid time away from work igeassary condition for a working mother to
breastfeed—this time is necessary for motherstabish breastfeeding as they recover from the
physical demands of pregnancy and childbirth.

Enabling positive provisions are those that makectioice to breastfeed a reabice—
one that can reasonably be made—and that togettienagative protections constitute an
environment that is actively supportive of breastieg workers. Enabling provisions vary
widely in scope; examples include tax breaks feabt pump purchase or rental, cash payments
to nursing mothers, access to part-time work onced working hours, on-site childcare, or laws
about employer accommodations. In Sweden, workargmnds with a child age seven or younger
have the right to work a six-hour day (Morgan 20083). Enabling provision for employer
accommodation would guarantee paid breaks andce spavhich to pump. Germany offers
paid breaks that breastfeeding workers can usangmr to nurse (World Alliance for
Breastfeeding Action 2006).

State attempts to change cultural and societal s@md assumptions about breastfeeding
can come in a variety of forms. These are campdmuenvince parents that breastfeeding is
optimal and to debunk myths about breastfeedintl thie goal of increasing breastfeeding rates
through changing culture. One high-profile attetmgps been the International Code of Marketing
of Breast-milk Substitute@VHO 1981) that sets limits on the types of clathest can be made
by formula manufacturers. Attempts to change caltnorms often come under the purview of
public health departments, or public health campaidhe United States Centers for Disease

Control and Prevention, for example, publicize thaty are “committed to increasing
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breastfeeding rates throughout the United Statdd@apromoting and supporting optimal
breastfeeding practices toward the ultimate goahpfoving the public's healti? Alternately,
states might subsidize educational programs oritadspitiatives to promote breastfeeding.
These programs are a leading way that states hire@ed to address low breastfeeding rates,
but they are often objectionable to feminists iat tihey do not offer any material support to
women and do not consider the question of infaedifey from the perspective of the mother’s
needs; that is, they assume that breastfeedingati@r of individual will rather than taking
place within a complex set of barriers. Moreové@rging cultural norms from above is tricky
business. In general, changes in infant feedinmivill change breastfeeding outcomes, but
so will changes in policy, and changes in policil affect culture, and changes in culture will
affect policy. These variables are difficult toehsangle.

A word about attempts to change cultural normsiirfiests are right to be wary of
campaigns to encourage breastfeeding. Increasexnaftion about feeding is good for all
parents. But it is easy for a campaign intendexptead information and acceptance to lead to an
impermissible shaming or imposition on the autonahmothers who cannot or decide not to
breastfeed. Evidence suggests that even low-indomaula-feeding mothers are aware of the
health benefits of breastfeeding (Guttman and Zimma@ 2000). The reason that they do not
breastfeed is that cultural and institutional teggdi prevent them from doing so.

Public health campaigns should be targeted to gpeeific, non-shaming information or
to increase visibility, which | discuss more in pkexr 2. They should be crafted to avoid
perpetuating stereotypes of mothers as sole caneyjirespecting the ideal of the equality-

promoting model. Better yet, public health campaighould focus on providing information to

32 http://lwww.cdc.gov/breastfeeding/
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pregnant women, and on dismantling the barrierg thee (Guttman and Zimmerman 2000).

Enabling positive provisions are most consistetih whe philosophy of the equality-
promoting model. These provisions allow women tmbme work and breastfeeding. In fact,
under an equality-promoting welfare regime no larmgéded by the ideal-worker norm,
protective negative positions should have a limrd because parents’ caregiving
responsibilities, including mothers’ breastfeediwd| be expected and accommodated without
fanfare.

Properly-architected (paid, job-protected) parele@Ve policy is also enabling of
breastfeeding. Enabling maternity leave provisiauld guarantee paid leave for at least long
enough for the mother to establish breastfeedifgréeeturning to work, and, better, for an
entire year—Ilong enough to finish the most demam@ieriod of the breastfeeding relationship
before returning to work. It is key that policiesntinue to support (contra Gornick and Meyers
2008, Gheaus and Robeyns 2011) mothers and childrercontinue to breastfeed past the first
six months. While parental leave cannot extendviendt should accommodate the demanding
portion of the breastfeeding relationship, at wipont robust protections for breastfeeding
workers would allow the mother to continue to btisssi>® In Sweden, for example, parents are
entitled to sixteen months of paid parental leavgteen months of leave at a replacement rate
of 80%, followed by three months at a flat rate oTe¥ these months must be used by the father
(or not at all) (Morgan 2006, 113). This parenéaJe arrangement is accommodating of

breastfeeding.

33 My argument on page 105 against time horizondfeastfeeding accommodation policies
applies here as well: | do not think it wise totdie an end point for these accommodations. In
the context of pumping breaks at work, most motheedikely to stop pumping when their child
is around 12 months, even if their child contintebreastfeed. Mothers generally do not enjoy
pumping and will not do so unless they feel ités@ssary for their child. Workplace protections
should apply for as long as mothers continue totwatake advantage of them.
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In recent years, with the rise of equality-promgtideals, the trend is to stop talking of
“maternity leave” altogether in favor of the genaeutral “parental leave.” Parental leave
policies either apply to whichever parent is thenary caregiver (usually the woman), in which
case “parental leave” is the functional equivatgriimaternity leave,” or it can be split between
the parents. | argue above that splitting pardatale between the parents can have detrimental
consequences for breastfeeding workers if per-péeawve is capped at a low amount, because
maternity leave acts as a practical safety nebfeastfeeding mothers.

There is much debate over the appropriate breakadywarental leave; parental leaves
must take into account the competing demands lefat three goods: the good of parental care
(under which breastfeeding falls), the good of geridirness, and the good of individual choice
(Gheaus and Robeyns 2011, 173). We have seen thaic and Meyers (2008) argue for
equal, non-transferrable leaves of 6 months foh @acent. Brighouse and Wright (2008) would
make the right to parental leave conditional ugendther parent taking up their leave
entitlement as well. Brighouse and Wright's schesnot sufficiently protective of mothers:
mothers’ ability to take leave is contingent up@ving a progressive husband in a harmonious
marriage (Gheaus and Robeyns 2011, 177). This warikkpecially harmful to breastfeeding
mothers, who need leave time to enable their essding. Gornick and Meyers (2008) and
Gheaus and Robeyns (2011) both mention breastig@dipassing, noting that leave should
enable breastfeeding, but that breastfeeding doigsistify unequal leaves—what is especially
interesting is that both of these accounts ackndgdehat parental leave is important for
breastfeeding without fully considering what accooaiating breastfeeding within leaves would
necessitate.

The goal of gender equality in parenting suggeststhe partners’ parental leaves
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should not be overlapping: an appropriate leavakatewn would, for example, “allow parents
some common leave time, during the first 4 weetey déffie baby is born, but also significant
leave for fathers on their own, which is importdmhen are to develop the same levels of
parental competence and skills as mothers, andtifiens are to learn how to share childrearing
with fathers” (Gheaus and Robeyns 2011, 185). Magedhere is evidence that fathers in
practice use parental leave to advance their cgredich would be curtailed by caretaking if the
mother was not also present (Rhoads and Rhoadg.2004

Welfare state theorists are rightly concerned witheffect of long parental leave on
mothers’ long-term financial security. Gheaus ath&®/ns note that increased use of leave by
mothers “is likely to lead to statistical discriratton against women in hiring and promotion
decisions; it has a depressing effect on the ifetearnings of women; it confirms the dominant
gender ideologies that women’s priorities shoulavidé their families whereas men’s should be
at work; and it amounts to mothers continuing tardwe caring work within the household not
just for a short period but for many years” (20174). But new research establishes some
interesting points. Keck and Saraceno (2013) fivad tThe availability of long and well-paid
leave does not have a negative impact on the emm@otyof mothers in the medium term; on the
contrary, a long, well-paid leave is correlatedw@nger working hours of employed mothers
later on” (315). Almgvist and Duvander, furthermdiad that “when fathers took long leave
parents shared both household tasks and childoaire @qually after the leave” (2014, 19). This
research suggests that equality- and breastfegulorgeting leave policies should encourage
long, well-paid leaves for both mothers and fathers

| also note that long leaves should not be pursu@dvacuum—they should be pursued

along with other systematic policies to dismarttke ideal-worker norm. As | argue above, the
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ideal-worker norm must be dismantled if sex-spe@blicies are not to harm women. Long,
well-paid leaves allow parents to pursue motherhenatiwomen to pursue breastfeeding while
working. So while we should be vigilant about mornitg the economic effects of long leaves on
breastfeeding mothers, it would be a mistake tocagmnting generous leaves to mothers on the
basis of a possible negative effect—indeed]dbk of leave has a documented negative effect
now.

Imagine that a mother takes longer leave thanhefah an equality-promoting society
without ideal-working norms, with a partner whoigely shares caregiving responsibilitiédf
men took on more care work and eschewed the oéd-wlerker norms in the workplace, we can
assume that women'’s leave will harm their futurespects less than it does under the current
system, since they will not be measured againgt adamily-unfriendly standard. It is also
likely that increasing the availability of part-ttnwork will be key—if mothers and fathers can
return to work in a part-time capacity (but at ghhpay rate and without losing benefits), they
can retain a “foot in the door” while still secugia good deal of time to be with their children.
This arrangement accommodates breastfeeding (leeozathers have increased access to their
children) and protects women'’s long-term careespects (because they do not become obsolete
in their job, knowledge, or career—as often happensg when women leave the workforce). It
may well be, though, that certain features of tegiver-parity model—such as care
allowances or care credits in social-insurancerseise—will be necessary to protect mothers
who have taken unequal, sex-specific leave to anumsate breastfeeding. But, in an equality-

promoting society, these caregiver-parity policigls be more equal in practice because we

3 Alternately, both parents could be entitled tantj leaves of a year or more, in which case
gender parity of leave would be restored. It remambe seen whether men would take up a
“long” leave—though absent ideal-worker norms passible that they would, especially if
leaves had high replacement rates without low ireoaps.
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would expect more men to take advantage of thefathers are not taking advantage of these
caregiving policies, we can assume that the syiemat actually equal in practiég Policy

makers should watch these trends carefully asghayress, making policy changes as needed to
protect breastfeeding workers.

It is worth noting that countries offering policiespporting breastfeeding workers are
correlated with higher rates of breastfeeding {abke 1 on page 142 and figures 2 and 3 on
pages 143 and 144 in appendix A). Of course, theataelationship behind this correlation is
difficult to parse out. We do know that in the WnitStates, women report that they are not
meeting their own self-determined breastfeedindsy@errine et al. 2012) upport for
breastfeeding mothers helps them meet their besaitfg intentions; having access to a
lactation consultant after birth, for example, tesin a significantly greater percentage of
mothers meeting their goals (Quarles et al. 1994ewise, increased institutional support will
help those women who intend to breastfeed be ssftdethereby increasing overall rates of

breastfeeding, especially breastfeeding duratiomvfixking mothers.

Part 5: Embracing Single-Parent and Same-Sex Bfeeding Families

Welfare state theories, as Esping-Andersen notesulate a vision of the “good society”
(2002, 2). So it is problematic to ignore (or tok@n in hindsight) non-traditional families in the
formulation of welfare state models. When we sp&fdklual-earner—dual-carer” models, what
does this say about families headed by single p&rewhich, in 2011 constitute 25% of families
in the United States? (Wang, Parker, and TayloBROMloreover, when we craft parental leave

provision with heterosexual couples in mind, dooverlook the needs of same-sex families?

% «An effective test for whether flexible policy nginalizes the workers who use it is to see
whether men as well as mothers use it, for virjual men will use policies that offer flexibility
at the price of marginalization” (Williams 2000,5)7
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Single breastfeeding mothers and breastfeeding daedies demand explicit consideration in
the formulation of welfare state policies.

Single breastfeeding workers merit special policgsideration. Equality-promoting
welfare models are often referred to as “dual-eartial-carer,” revealing the overt assumption
of dual-parent families. A single parent is thenearcarer by default. How should parental leave
apply to single mothers? There is a worry that gngra “too long” leave to single mothers will
reduce their economic security and their labordattachment, and that a “too short” leave will
deprive their children of parental care (Gornicki dteyers 2008, Gheaus and Robeyns 2011).
Gornick and Meyers (2008) propose granting singkepts 9 months of leave, more than the 6
months that each parent in a dual-parent famignigtled to, but not as much as the 12 months
of total leave allotted to dual-parent families {®4Since single mothers and their children are
already in a vulnerable position, it is imperatiliat social policy not disadvantage them further.
Single parents should be entitled to the same &mtalunt of leave as dual-parent families.

With regard to breastfeeding, single mothers aseg li&ely to breastfeed, both in
initiation and duration (Best Start 2014). FamégVe policy must enable single mothers to
breastfeed, should they decide to do so. Singlentsimerit more choice in their use of parental
leave than do other parents—each single parenttiegeibest position to know how to balance
her earning and caring roles. (Single breastfeediathers may want to, for example, take a few
months of full-time leave followed by a long periotipart-time leave to facilitate continued
breastfeeding and career attachment.) Statistiteanthis increased level of leave affects single
mothers after implementation should be monitoredeally and policies should be changed if
needed; special attention should be paid to progfaiping single mothers reintegrate back into

the paid labor force.
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Lesbian couples and queer couples with a transpaateer are also in a unique position
with regard to breastfeeding, because two partmers the ability to breastfeed (Moon 2012,
Zizzo 2009). Though many queer families do notagieto share breastfeeding, some do; this is
a trend that may increase over time. Queer famils@sco-breastfeed in a number of ways. Two
female partners can each give birth to a child mddahe same time and breastfeed their
gestational child as well as their non-gestatiahgd. Alternately, the non-gestational parent can
induce lactation using a protocol such as the New@aldfarb Protocol (which involves birth
control, Domperidone, breast pumping, and herbsiiNan and Goldfarb 2000). Queer families
are thus at the frontier of egalitarian parentimggause unlike in heterosexual families,
breastfeeding is a task and relationship that eashlared. Moreover, queer parents’ fundamental
human capability of breastfeeding should be regge&ven in cases in which the child is not
their biological or gestational child. Jules Moana survey of co-nursing queer families, found
that co-nursing partners report an overall reductiostress, increased ease in breastfeeding,
benefit to the parental relationship and to thengarrelationship, and increased parity through
sharing childcare responsibilities and in the eadlity of both parents to comfort the baby
(2012).

Co-nursing queer families require policy makerthiok carefully about the architecture
of benefits for new parents. Co-nursing parents raguire overlapping leave if both parents are
to be successful at breastfeeding. An arrangerhahtriay work especially well for co-nursing
parents is for both partners to receive a birtlhkddga which to establish breastfeeding, and then a
remaining parental leave that can be split at theretion of the parents: either a half-time
arrangement, so that each parent can continuetader care and milk to the child while

working reduced hours, or taken in turn. In thesoafsco-nursing parents, it seems unlikely that

53



overlapping leave could contribute to gender inggudhis is a case in which the status of
breastfeeding should trigger a different leavetiemtient, since the split of parental leave for

single-breastfeeding couples is subject to diffecemsiderations (see discussion on page 48).

Part 6: Policy Implications
The evidence presented above shows that the weliaie must begin taking
breastfeeding seriously, and in particular the seddreastfeeding workers. When considering
how the state can best support breastfeeding warites important to ensure that policies do
not improperly intrude on women'’s autonomy. Williasuggests that equal-parenting advocates
should adopt three features of maternalist (cassgparity) theory to protect women’s
autonomy:
First and foremost, they should respect family waurkd focus as much on entitlements
for caregivers as on entitlements for workers. 8d¢they need to avoid eliminating
entitlements for caregivers in the name of equadiiang goals. ...Finally, equal-

parenting policies need to be drafted very cangftd help insure that they are not
interpreted in ways that turn them into weaponsregavomen. (2000, 231)

Policies to support breastfeeding must be considesesfully against this rubric, especially
against the point that policies cannot be usedespwons against women. As | argue in the
introduction, it is imperative that policies to gt breastfeeding workers not be used to force
other women to breastfeed. It is likewise import#at women not feel obligated to take
advantage of long maternity leave if they are eé@eet back to work, which | discuss more in
the context of maternal separation in chapter 8cieée to support breastfeeding workers should
be monitored on an ongoing basis to ensure thgtareenot having inappropriate and
unintended outcomes that harm other women or fathfethey do, this new evidence should
contribute to a discussion and change of the poliayould be appropriate to have a section or

committee within the Department of Labor and Daparit of Health and Human Services
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dedicated to breastfeeding oversight. An on-gokagrenation of the effect of policies is
necessary.

As discussed above, the implementation of longrgaléeaves must be monitored
closely to determine whether it has a negativecetfiea women’s financial security. It should be
explicitly noted that we do not yet have good enmkabout the outcome of long leaves in a
gender-egalitarian society because there are rmewelfare state systems that are fully
egalitarian, though some try. Gendered differemtdsave, overall paid work and house work,
and pay persist to varying extents even in countike Sweden with gender-egalitarian policies
(Goldsheider et al. 2013, Johansson et al. 20@B)gér leaves will certainly not harm women’s
long-term prospects more than dropping out of tbekforce entirely, which women often do
now because of their inability to reconcile worldarare (or work and breastfeeding). But long
leaves may still be problematic and must be moadtor

| have argued in this chapter that sex-specifiecped have an important place in an
equality-promoting welfare regime. | specificaleyget gender-neutral policies insofar as they
detract attention and legitimacy from sex-spegfticies, which have an important place for
mothers, especially breastfeeding mothers. | waetntphasize, though, that the parental leave
and father-only leave are also essential partseoéjuality-promoting model. Men need to
change their life patterns toward what has beeamale norm. What | am advocating is that this
discussion cannot lose sight of the sex-specifikgaf motherhood. We should take caution in
summarily lamenting the fact that women take thgonits of parental leave benefits; the fact
that women often take more than 50% of parental¢iane is not necessarily evidence of
gender inequality women are taking the leave becthesy want to facilitate breastfeeding—an

activity that fathers cannot do.
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It is possible that, as changes in welfare stalieipse and cultural norms evolve into a
new, gender-egalitarian “normal,” the need for speeific policies would wane somewhat. Of
course, women will always be the ones whose bdzbas the burden of reproduction. But one
can imagine (in the distant future) a society tres fully dismantled ideal-worker norms, a
society that grants fathers equal and generougsseavmatch the leaves of mothers. One can
imagine workplace protections that provide broastidition to workers to accommodate their
caring needs during the day without punishment—ekwavironment in which specific
“pumping breaks” might become obsolete as workaks the time they need for caregiving of
all types. Our society now requires concrete amdisoprotections for sex-specific needs, even if
our ultimate vision is a more optimistic, egalitarj and inclusive one.

Because the goal is to achieve both gender equalda society in which women can be
successful at breastfeeding, | argue that welf@tes should pursue the following: paid birth
leave for both parents in the period immediateliofing childbirth; paid maternity leave that is
long enough to allow women to breastfeed theirdcfal one year or longer before returning to
work; father-only paternity leave that can be takétar the year of maternity leave; reduced
working hours for parents; robust protections fagk mothers and co-breastfeeding queer
couples; and statutory rights for breastfeedingkens, including paid breaks in which to pump
or nurse after they return to work following lea¥ée burden of these accommodations should
not be placed on the breastfeeding worker, andstesaling workers should not be made to feel
that their accommodation is a hardship to theirleyg.

This chapter insists that breastfeeding becomewsfo welfare state literature. Research
discussing the needs of working women without tagkabout social policy on breastfeeding is

radically incomplete. Further research in this a@ald include a comparative study of the
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prevalence of breastfeeding and female labor fpegcipation by region in each country that
compares rates of breastfeeding (controlled fdeddht levels of working mothers), probing the
guestion of whether social policies make a diffeeeim women’s success at breastfeeding. Also
of interest would be an investigation into the ways/hich cultural norms about breastfeeding
translate into government demands in the differegime types and the ways in which
government provisions for breastfeeding mothersahle to change cultural norms. To be able
to evaluate whether breastfeeding and women’s aotgrare being met, data should be
collected more systematically on whether womemageting their own breastfeeding goals,
rather than only on overall rates. Perhaps theareeeagenda most strongly suggested by this
chapter is a large-scale quantitative analysigedstfeeding social policy and rates in a large
sample of countries. Regardless, provision for ¢ifeading workers should occupy a central

place in literature on gender and the welfare state
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CHAPTER 2. BREASTFEEDING IN PUBLIC: DISGUST AND DEOMFORT IN THE
BODILESS PUBLIC SPHERE

“A simple burp rag over the child and the probleneg away,” muses a commerniter.
But the “problem” of public breastfeeding cannotsoéved with a burp rag. Bystanders in the
public sphere might think that breastfeeding matloamn abide by public norms, but most do not
grasp the enormity of what it means to navigatdip@pace as a breastfeeding mother. While
grocery shopping, a mom'’s fussing baby needs tcshatrealizes that there is not a single chair
to sit in. Stopping for a bite to eat, she nursasdereaming baby, only to be asked to leave or to
nurse in the restroom. She heads to the mall, sigpp breastfeed her hungry baby on a bench,
only to receive contemptuous looks from each pags&he tries to use a breastfeeding cover,
but the baby throws it off. She meets some acoamiets, but when she starts breastfeeding they
begin stammering, exhibiting discomfort—they do kimbw how to act, where to look, what to
do.

In the United States, the legal right of a motioebrieastfeed in public is cle¥rAnd yet,
public norms—standards of public behavior sharethbynbers of society—prevent

breastfeeding mothers from navigating public spa@n equal and autonomous manner. Public

*http://www.oregonlive.com/clackamascounty/indexX2@f4/08/readers_react_to_breastfeedin
g.html (February 13, 2015).

3" This chapter focuses on public breastfeedingéntthited States. Similar cultural dynamics

exist in other areas of the world, but the breaslifeg culture differs dramatically from place to
place, even among developed countries. In Norwayexample, breastfeeding is so common

that onlookers are more likely to censure a mditvebottle-feeding, raising a host of alternate
concerns. Treating these differences is outsideeotcope of this chapter.
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spaces like parks, malls, restaurants, buildingd,adfices present challenges to breastfeeding
mothers. Breastfeeding makes others uncomfortabitikes disgust, and triggers paternalistic
moralizing. It “forces [bystanders] to look and ket or to suffer self-consciousness about not
looking or not not looking” (Miller 1997, 82). Thease of public breastfeeding reveals the extent
to which norm-defying actors are subject to demdadaxperience public life in a circumscribed
way—they can only experience public life from aadigantaged position, as an actor for whom
public life was not designed. When breastfeedinghers are expected to cover themselves
under obtrusive nursing covers, are they stillgublic’? Does that count as “equal access” to
public space or to public life? It is unimaginathat members of other groups marked by
difference—queer people, people of color, disalpeople—would be explicitly asked to erect a
physical cover in a public place under which toatlaeir difference, for the sake of the comfort
of bystanders. The demands on breastfeeding wooiemé down their difference, to prioritize
the comfort of others, to discount their own neeahsl to leave public areas are problematic in
unique ways. And while breastfeeding mothers geiygrassess an official legal right of access
to public places, the lived experience of breasiifggemothers in public is marked by inequality
and lack of autonomy.

The aim of this chapter is to consider what charsds an equal and autonomous public
sphere in a liberal society. If the public spherae-¢paces, activities, and deliberations that are
open and available to all—were to be structuregrémt equality and autonomy to breastfeeding
mothers, what would have to change? | explicate#ise of breastfeeding in public because a
breastfeeding mother represents one of the mdstudifcases for the public sphere;
understanding the experience of breastfeeding neotherefore provides a nuanced knowledge

of the impediments to equality and autonomy in puldreastfeeding bodies challenge the idea
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that social equality can be found through equalzncess to the public sphere; the “access to”
framework is not enough. An “access to” framew@dves open the possibility of allowing
breastfeeding mothers to be in public, but notirequal and autonomous manner—allowing
them to be in public, but only insofar as they aldig male norms. But if an “access to”
framework is inadequate, what should the liberal gpe?

| argue, following Nussbaum (2004b), that socialaiy and autonomy for all persons
require that public expressions and actions cabadégally prohibited on the basis of their
causing discomfort or disgust in others. But iniadd to this background legal requirement, |
argue that equality and autonomy of public andgigwspheres require that certain conditions are
met: first, every person must be able to occupyipwipace and the public sphere while
embracing all significant aspects of their persamth®econd, the comfort of others cannot weigh
more than an individual’'s own needs in public; linaall people must be able to opt for privacy
in a way that does not entail invisibility or coedcexclusion. If these conditions are not met,
public and private spheres oppress women.

To support these claims, | first examine the positf norm-defying actors in the public
sphere, drawing on the queer theory of Michael Wharhfocus on the issue of actors, like
breastfeeding mothers, whose very presence mayealiskomfort or disgust in others. |
consider the theories of philosophers, includingnJ8tuart Mill, William Miller, and Martha
Nussbaum, who have interrogated the puzzle of mgueiuality to actors who evoke disgust in
others. | then turn to an exposition of the issulereastfeeding in public, drawing attention to
the ways in which breastfeeding mothers in the é¢hBtates today lack autonomy and equality
in their lived experience of public space. | ddseithree main ways in which breastfeeding

mothers respond to the antipathy of the public sahexclusion, accommodation, and
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affirmation. In the final section, | outline an aef public and private spheres defined by
equality and autonomy, offering a tentative anstwdvlichael Warner’s question: “What kind of
world would make the values of both publicness jaivbcy equally accessible to all?” (2002,
21).

My orientation here is a liberal one, but a libeyaé that is critical of many previous
liberal attempts to grant equality and autonomgrtmups marked by difference. The main
contribution of this chapter is to join togethemiaist literature on public and private spheres
with the literature on the political theory of disg, and to put both of these literatures in
conversation with cultural theory on breastfeedmgublic, which hasn’t been given enough

systematic attention by political theorists.

Part 1: Disgust and Discomfort in the Public Sphere

The public sphere generally refers to “that whieltg@ins to the people as a whole, the
community, the common good, things open to sighd, taose things that are accessible and
shared by all” (Landes 1998;-2). The public sphere is traditionally conceivedasg marked
by certain (male) norms and activities: rationadlividualistic, and civic approaches to work, the
market, the government. The types of activities dedine the norms of the private, on the other
hand, are those that are traditionally female: @mnat, relational, and familial experiences
related to caregiving, nurturing, and bodig&Public,” for many feminists, signifies a sphere
from which women have been formally or informalkckided. As Adrienne Rich (1986) notes,

“the systems men have created are homogenous systénch exclude and degrade women or

38 propose a structural model that relates recuraspects of psychology and cultural and
social organization to an opposition between thengstic' orientation of women and the extra-
domestic or 'public’ ties that, in most societaeg, primarily available to men" (Rosaldo 1974,
17-8). See also Elshtain 1981, Pateman 1988.
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deny our existence; and the most frequent ratipatidin for our exclusion from those systems is
that we are or ought to be mothers” (210). Thav@mnen, due in part to their actual or potential
maternity, are interpreted as closer to naturetartkde messiness of bodies, and as such are seen
as fitting poorly into the rationalistic, bodilegablic spheré? The liberal feminist project of the
past century has been a slow progression towasihgréhe exclusion of women from the public
sphere; if Rich’s argument doesn’t resonate today because of the partial success of the
liberal feminist project in securing access forsta@vomen who conform to norms.

But though participation in the public sphere islorager tied to being a man,
functionally the public sphere is still male. Tlegil project of guaranteeing access to
traditionally male spheres has been undertakerevidudiving in place the sexual of division of
labor and women'’s subordination. Women have adecesaditionally male spheres, but that
access is often contingent upon acting male. Asdy@&rown (2005) points out, public norms
demand that women can be “women in private and hsrmapublic” (35, 28). Women can enter
public spaces. But if they act too emotional, aremotional enough, or if they cannot follow
norms because of family commitments, they are gamed. Public norms demand that women
disembody, filter, and repress what is relatedh&rtfemale body. The liberal project is
incomplete—women cannot be considered equal pabtars as long as they are subject to these
demands.

The problematic imperative of the public spherdicged through public norms, is that

anyone is welcome—so long as they act like thel igelalic actor: a heterosexual, white, able-

%1t is true that the public is also characterizgdrale norms of embodiment—the idea of
power as manifested through business suits andhinmmashakes, for example. But men are in a
privileged position to abstract away from their lesdand embodiment, while women, especially
pregnant and breastfeeding women, are not.
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bodied marf® This imperative is especially pernicious for thpseple who are not in a position
to distance themselves from their bodies, leadidgehne Rich to muse, “The body has been
made so problematic for women that it has oftem&ekeeasier to shrug it off and travel as a
disembodied spirit” (1986, 40). Breastfeeding maghpregnant women, disabled people, people
of color, and queer people are all conspicuoulerpublic sphere because of their bodies and
their bodily performance. Breastfeeding mothersna@essarily embodied: because newborns
nurse at least every two to three hours, breastfgedothers cannot abstract away from their
bodies to a public demeanor in which “mind alondtera” (Brown 2005, 27). They are tied to
their bodies, to their motherhood, and to theitdtkn in an especially intense way. Because of
this, breastfeeding mothers cannot practice threiagsifeeding while abiding by the norms of the
public; even if they wanted to, they cannot act like ideal public actor in order to appease
public norms. It is quite simply impossible to acdiless or to act male or bodiless while
breastfeeding.

These “publics”—*“the public sphere,” “public bref@stding,” “public norms,” etc.—do
not refer to exactly the same concepts. | use linase “public sphere” to indicate norm-
governed spaces, activities, and deliberationsaitgbpen and available to all. The public sphere
thus comprises a family of “publics”: public spapablic norms, public deliberation, being “out
in public,” the workplacé! The “public” of public breastfeeding, on the otihand, generally
refers to breastfeeding that occurs in the presehother people, usually but not always outside

of the home. Public breastfeeding can take plaspates that are usually designated as private:

0 This list can be expanded absurdumGoffman inStigma(1963) defined the normative actor
as “a young, married, white, urban, northern, lostexual Protestant father of college education,
fully employed, of good complexion, weight and ljgand a recent record in sports” (128).

*1 For good discussions of public space, see Bick?®@D; Kohn 2004.
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homes of friends or even one’s own home, depenalingho is present. Feminist thinkers have
urged us to remember this complex nature of pwsict private; Susan Gal, for example, argues
that the public/private dichotomy is a fractal tilaship. Public and private “can be projected
onto different social objects—activities, identtienstitutions, spaces, and interactions—that can
be further categorized into public and private §af2005, 265). This sense of the concept of
“public” is distinct from the public sphere of, sdyabermas or from narrowly political
conceptions of what defines “public.” The “publiaf public breastfeeding, in fact, often refers

to spaces like the mall, the park, or restaurantstplaces traditionally thought of as sites of
public political importance. But, as feminists hamaintained, women cannot be conceived of as
equal peers in political and other important cotgéixthey are not treated as equals in the mall,
the park, or restaurants—they cannot be equalcgaatits in public deliberation and government
if they cannot take up space in public withoutidiffty, if their concerns are chastised as being
“inappropriate” for public forums. To create a cexitin which women (lactating or not) are
equal participants in all sorts of publics, femahel maternal embodiments must be normalized.
Absent this, even non-lactating women are disadgat on the basis of their potential

maternity or their potential lactation.

We have seen that breastfeeding mothers do nobwortd public norms; a result of this
is that a sizable proportion of people are unsupgoof and uncomfortable with public
breastfeeding. In 2011, a population-based pulgicion telephone survey asked New York
City residents whether they agreed with the staterfddothers who breastfeed should do so in
private places only"—more than half, 50.4%, agr@ddiready-Ward and Hackett 2014, 196
7). An unscientific survey in 2011 revealed tha¥sdf women report discomfort when they see

a woman breastfeed in public, with 10% choosing#sponse “Ewwwww, in private please!”
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(TheBump.com and Breastfeeding.com 2011).

Public discomfort with breastfeeding creates a&annh which women are regularly, if
not frequently, asked to leave public places arawer themselves when breastfeeding their
children. Breastfeeding mothers are also frequegtigred or fled from. And because mothers
hear stories about women being antagonized fosstiesaling in public, they anticipate hostility
and change the way they navigate public space.rélisea perception of a hostile public
environment,” notes Cindy Stearns, so “women prdaei¢h their breastfeeding as if it were
deviant behavior occurring within a potentially tilesenvironment” (1999, 312). Background
conditions, too, affect the way breastfeeding maimavigate public life, as well—breastfeeding
mothers have heard judgments cast upon mothers \wheastfeed too openly, too frequently,
for too long. They well aware that their feedingidens and the manner in which they
undertake them will be subject to public scrutiByeastfeeding mothers are subject to social
sanctions of varying severity when they engageuinlip breastfeeding, and these social
sanctions affect their standing in public space.

Breastfeeding mothers today generally possessaifeiccess to the public sphere
through legal protection; for example, laws in yefitze states allow breastfeeding mothers to
nurse their babies in any public or private logatiand laws in twenty-eight states specifically
exempt breastfeeding mothers from public indecéawg (National Conference of State
Legislatures 2013). North Carolina N.C. Gen. $a4-190.9 (1993) provides that
“notwithstanding any other provision of law, a wanraay breast feed in any public or private
location where she is otherwise authorized torpespective of whether the nipple of the
mother’s breast is uncovered during or inciderddht breast feeding” (National Conference of

State Legislatures 2013). But breastfeeding motaer still subject to censure in public. | turn
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next to an examination of why breastfeeding evakesh intense reactions from onlookers in
public: namely, because breastfeeding exposes weoortde indignity of being manifestly
sexual beings, and because breastfeeding evokesaad/kliscomfort and disgust in others.
Groups whose difference is rooted in sexualityadten subject to public shame. Michael
Warner, analyzing the experience of queer peoplegaeer identity groups, claims that public
shame is imposed on anyone whose sexuality is prie@mt, noting how hard it is to “assert any
dignity when you stand exposed as a sexual beg99q, 21). Thus, while the public sphere
discounts and disadvantages all actors who doardbon to the norm of the ideal public actor,
the worst treatment is reserved for those actosellifference is rooted in bodies and
sexuality. As Pam Carter (1995) notes, “What appaabe disturbing is the very particular form
of ‘sexuality’ which is observed when breastfeediakes place in public places. Current
dominant discoursesexpectwomen’s bodies to be sexualized—nbut in ways whkighal
heterosexual availability or involvement” (119).e@stfeeding mothers are therefore pushed
down what Warner calls the social “hierarchy ofrakaby the disapproval, indignation, and
moral righteousness of others. And the politicsledme is not always overt, but also involves
“silent inequalities, unintended effects of isadati and the lack of public access” (1999, 7). This
insidious unequal treatment constitutes a fundaatlgninequal experience of public life.
Warner argues that in a context of “sexual domamatpublicness will feel like exposure, and
privacy will feel like the closet” (2002, 52). Thigt norms of sexuality and the politics of shame
deprive groups that are defined by sexuality, iditlg breastfeeding mothers, of the experience
of free and equal publicness and privacy, distgrtiveir experience of public and private space.
But even bystanders who are not consciously imilicchame on breastfeeding mothers

can contribute to their unequal position; in falsg awkwardness that most people feel in public
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upon witnessing a breastfeeding mother can afffectrtother’'s experience of public space. She
is subject to the gaze, she feels visible (or ible3 and vulnerable. Bystanders do not know
what public norms demand, in large part becausastieeding has been increasing over the past
decades and, therefore, most people were not esddb witness public breastfeeding. The
situation is marked by social awkwardness. Thisvaavkiness is understandable, but from the
perspective of mothers this means that, when thejuaky enough not to experience outright
hostility, a barrage of awkward encounters defthes experience of public space.

Part of the social awkwardness surrounding pubkastfeeding stems from the
perception that breastfeeding is a voluntary agtivisomething the mother could decide not to
do. Onlookers have a low level of tolerance forasteeeding because it seems clear to them that
the mother could use formula or offer a bottleéasf? This view of breastfeeding as voluntary
extends to judicial language. In cases that firghbtfeeding is not a protected activity, the courts
have consistently emphasized the optional natubeezstfeeding. The woman'’s “decision to
breastfeed” is cited iRuente v. Ridd& andFalk v. City of Glendal&* two cases which failed to
find breastfeeding a protected activity. Judicaduage may be changing, though, VEEEOC
v. Houston Funding Il, Ltd2013* The Pregnancy Discrimination Act prohibits disdriation
based on “pregnancy, childbirth, or related medicalditions”; a federal district court judge in

EEOC v. Houston Funding, Inauled that lactation is not a “condition relatedptegnancy and

“21n reality, this is not simple. A breastfeedingther has to pump in advance to get enough
milk to give a bottle later. If her baby is notgging a feeding, it could take her multiple
pumping sessions to accumulate enough milk. Moneonany breastfed babies will not accept
bottles, and transporting and heating milk safelglifficult.

3 Puente v. Ridge, WL 1311504 (5th Cir. 2009).
* Falk v. City of Glendale, WL 2390556 (D. Colo. 201

> EEOC v. Houston Funding II, Ltd., 717 F. 3d 42&h(8ir. 2013).
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childbirth.” The Court of Appeals for the Fifth Cirit reversed this ruling in 2013; the reversal
hinges on the fact that lactation is “directly cadi®y hormonal changes associated with
pregnancy’—that is, the reversal situates breadithgeas an immutable trait related to
pregnancy (therefore protected) rather than ageaistbn” (which would not be protected). This
reversal strengthens the legal protection of bfeading; when courts emphasize the voluntary
nature of breastfeeding, they reflect a culturalarstanding that public breastfeeding is a
lifestyle choice that does not require legal priatec The discomfort caused by public
breastfeeding, in the voluntary view, is unnecessard therefore not tolerated. Most onlookers
persist in the voluntary view.

Relatedly, a disadvantaged place in the publicrepisereserved for those who evoke not
just discomfort, but disgust, whether or not thegdst stems from a voluntary act. Some (though
clearly not all) people respond to the sight of@ttmer breastfeeding with disgust, as evidenced
by the 10% of women who responded to the questontébreastfeeding in public with the
choice “Ewwwww, in private please!” As William Mér (1997) describes ifhe Anatomy of
Disgust the disgusting is a moral and social sentimegit dperates to hierarchize; disgust
“ranks people and things in a kind of cosmic onaig'ti(2). Fewer people respond to the sight of
breastfeeding with disgust than with discomfortgihot as if people vomit at the sight. But an
exploration of the disgust response, and of théeigall theory of disgust, is helpful here in
elucidating the culture of both discomfort and disty So why would the sight of breastfeeding
evoke disgust in others?

Miller presents four main points about the contdrthe disgusting. First, at the most
basic level, the disgusting is likely to be the laumthe body. Skin can “disgust as well as

titillate,” especially if the bearer of the skinfeanale and immodest (53). “There is nothing,”

68



says Miller, “quite like skin gone bad,; it is inctahe marrings of skin which make up much of
the substance of the ugly and monstrous” (52). &&ddiller notes that the disgusting is often
related to orifices, breaks in the seal of the skimd those things that confuse “the boundaries of
the self’ (50). A third main category of disguseigked by fertility: “What disgusts, startlingly,
is the capacity for life...The generator of disgssgieneration itself, surfeit, excess of ripeness”
(40, 42). Finally, disgust is evoked by things ttlaty expectations in the social order:
“Disgust,” Miller says, “tends to focus its morabvk on moral issues that involve the body....
those bodily failings which indicate insufficierttention to the duty to make the social order as
uneventful as it can be” (205). On this basis, “a@gious breach of norms of modesty, dignity-
maintenance, and self-presentability can be diggysbd behold” (80). These four main
categories define the characteristics of the disggiswhen confronted with one of these
disgusting objects, the universal response is imedés have the offending item removed” (25).

With Miller’s explication of the disgusting in placit becomes easy to understand why
breastfeeding has the potential to disgust. Breagihg mothers are showing skin in a culturally
unacceptable way; they are challenging boundafidgsecself and reminding us of orifices and of
the exchange of bodily fluid; they are evoking irea@f ripeness, fertility, and excess; and they
are defying expectations and disrupting the saoi@ér. They are challenging norms of sexuality
and evoking deep, if misguided, fears about thei@kézation of children. Though Miller
mentions breasts surprisingly infrequently, he nsakee literary reference to breasts that is
notable in its ability to highlight the distinctiness of the disgust of breastfeedingGuiliver's
Travels Gulliver sees a wet nurse feeding an infant iob8iingnag. “I must confess no object
ever disgusted me so much as the sight of her moassbreast, which | cannot tell what to

compare with so as to give the curious reader ea d its bulk, shape, and colour” (Swift cited
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in Miller 1997, 56).

The lactating breast, then, can be perceived astmows. It is sometimes even treated as
dangerous or contaminating. Recall this instanddé®pop culture trope: inook Who's Talking
John Travolta’'s character accidentally consumeadtmailk. When informed, he spits it out
dramatically. In scenes like this, breast milkresated in a manner that would generally be
reserved for poison or urine. Indeed, public bifeasling is often likened to public sex, public
masturbation, or public elimination. Ken Schramgeavs reporter for Komo News 4, expounds:
“It's natural. Well, so is urinating, but most falklon’t up and pee in a glass jar in the middle of

the mall.”®

Since, most basically, public elimination conggtia public health hazard and
public breastfeeding does not, the likening of pubteastfeeding with public elimination
assigns a malignancy to breast milk that has nis loragact.

Of course, breastfeeding imagery is also evocatitke heavenly, the pure, the angelic.
But if American culture simply viewed public bref@gtding as a present-day incarnation of da
Vinci’'s Maddona Litta the disdainful public treatment of breastfeedimgthers today would be
a puzzle indeed. It is also clearly true that tldbr@asts are monstrous, and that some breasts are
more monstrous than others. Non-lactating brehstsare displayed in a heterosexually
available way are prized, not disdained. Even antactgting breasts there is a hierarchy of
shame. Women with larger breasts and those nuoditeg children bear a larger burden of
shame, as do those whose lactation intersectsothtlr forms of difference, such as race,
disability, homosexuality, or nonconforming gengdegsentation. Women who are

conventionally attractive are likely to be perceias being hypersexual while breastfeeding, or

as flaunting their breastfeeding. So while lac@timeasts generally fit into Miller’s definition of

6 Schram, Ken. 2005. “I'm All For This ‘Cover Up’Romonews.com. June 7.
http://www.komonews.com/news/archive/4154451.hitnidust 22, 2014).
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“skin gone bad,” some lactating breasts go woraa tithers. The breasts of the Madonna
feeding infant Jesus do not qualify in our cultwahsciousness as “bad,” though most terrestrial
lactating breasts in public are deviant to someamgd/Nhether an enactment of public
breastfeeding evokes discomfort or disgust in dkdos, breastfeeding mothers are in a marginal

position in the public sphere on the basis of tbewiance.

Part 2: Moral Equality and Disgust

A problem, then: how can the liberal ideal of maquality coexist with a public sphere
that interprets certain groups of people, like btieding mothers, as discomforting, disgusting,
or as out of place? Liberalism is tempted to decléctory once public rights are secured, absent
considerations of the lived experience of oppreggedps navigating cultural norms. But
cultural norms, which are intertwined with the pioB of shame and the politics of disgust,
discipline norm-defying actors, threatening thgjua&lity, autonomy, and ability to lead authentic
lives. In this section, | focus on thinkers whoatliss “disgust,” rather than “discomfort’—both
of which are at play in the case of public breastfieg. This discussion of the concept of disgust,
however, is relevant even to cases of mere disadmfo

A conservative approach to this puzzle is to refleetidea that moral equality must be
sought for groups who evoke disgust in others; enrative Leon Kass argues for the “wisdom
of repugnance,” claiming that disgust is a sentintleat should be respected. “Revulsion is not
an argument; and some of yesterday’s repugnanedsday calmly accepted—though, one
must add, not always for the better. In cruciaksaviowever, repugnance is the emotional
expression of deep wisdom, beyond reason’s povgrttuarticulate it” (Kass 1997, 20). In this
formulation, it is easy to see how a bystandesgast at the sight of a woman breastfeeding can

be taken as evidence of the act’s impropriety,iadded even as grounds for her removal. But
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Kass is right to point out that revulsion is notaagument. Indeed, though there is some extent to
which disgust operates at a universal human l¢kel¢ seems to be a universal disgust with
feces and incest, notwithstanding the fetishizatibtdisgusting” objects), the specific content
of the disgusting is subject to cultural contexil@ 1997, 15)*" Kass’s admission that “some
of yesterday’s repugnances are today calmly acdépteely questions the primordial wisdom
of the sentiment; at the very least, one wondevs toadetermine if an instance of revulsion is a
“crucial case.”

In contrast with Kass’s un-nuanced argument, lilseattempt to wrestle with the
problem of discomforting or disgusting groups, bfien encounter trouble of their own. Indeed,
the problem of disgust is implicit throughout muafithe liberal canon. John Stuart MillGn
Liberty[1859] 1998 is devoted to discovering when sodefystified in restricting the liberty
of others, whether by law or by norms. In many w&ys Libertyis an eloquent defense of the
importance of difference, and therefore has diraglications for the question of dealing with
difference based in discomfort or disgust; to e mere example of non-conformity, the mere
refusal to bend the knee to custom, is itself giset (74). To protect difference (or
“eccentricity”), Mill proposes the harm principlérat the “only purpose for which power can be
rightfully exercised over any member of a civilizemmmunity, against his will, is to prevent
harm to others....In things which do not primarilyhcern others, individuality should assert
itself” (14, 63). That is, when an action does Imatm others, it is permissible. Mill’s is,

moreover, a fairly circumscribed notion of “harntfie “mere displeasure” of others does not

itself constitute a harm (70). There are some, Béilfswho “consider as an injury to themselves

*" Though there does appear to be disgust with fermess-culturally, even this disgust is taught.
Young children do not exhibit disgust at fecesheat this disgust is a learned response that
appears around three to four years of age. SeerMi#l97, 12; Nussbaum 2004b;-84
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any conduct which they have a distaste for, aneintas as an outrage to their feelings....But
there is no parity between the feeling of a pefsotis own opinion, and the feeling of another
who is offended at his holding it” (93). These pleopffended in their distaste, impute “moral
delinquency” to what is uncustomary; they “teacdt tinings are right because they are right;
because we feel them to be so” (76, 93). Mill dedsathat liberals guard against this situation.
Distaste, says Mill, is not a reason for prohilitio

Mill, though, admits of certain restrictions onditly that diminish his claims about the
importance of difference. Mill says, for exampleat “the fool,” as long as his or her actions do
not harm another, should not be denied liberty that social sanctions, the “natural
consequence of his faults” may be “very severe’).(86e fool is marked by “lowness or
depravation of taste,” “want of personal dignityaself-respect,” or “defect of prudence”; he or
she compels us to judge and evokes distaste imsof®®-7). Certainly Mill did not intend these
passages to be wielded against breastfeeding rspthérit is notable that the descriptions he
provides seem easily applicable to mothers whodltiesed in public and to other groups that
suffer from intolerance in public space. Breastiieganothers in public are routinely accused of
lacking dignity, self-respect, and modesty. Milkgnonical position on liberty admits that certain
people may suffer “severe” consequences on the bésictions that harm no one. Moreover, it
seems likely that dominant groups are those empeiver define “the fool.” Why is the case of
the fool not just another case in which “mere digglire” does not constitute harm? This is a
problem for the liberal ideals of equality and angmy, and may have wide-ranging effects for
norm-defying groups.

William Miller (1997) takes disgust more seriousaly a political problem, arguing that

disgust is a “powerful anti-democratic force, sultimg the minimal demands for tolerance”
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(206). Miller explores the problem of equality asidgust at length in a chapter on Orwell’s
socialism. Orwell, inThe Road To Wigan Pigdiscusses frankly his experience as a middle-
class social reformer, experiencing disgust towhode beneath him who he would like to help.
Orwell claims that the basis of class inequalitihit the bourgeois “cannot without a hard effort
think of a working man as his equal. It is summpdrufour frightful words..The lower classes
smell” (Miller 240). “It is easy for me to say that | wanotget rid of class-distinctions, but nearly
everything | think and do is a result of classididions....To get outside of the class-racket |
have got to suppress not merely my private snobkss$) but most of my other tastes and
prejudices as well” (Miller 1997, 240, 2480). The problem of disgust, for Miller, is that
rational desire is often overcome by the sensethdyphysical manifestation of the disgust
response. So, concludes Miller, disgust “works agfadeas of equality” (251).

Martha Nussbaum (2004b), following the general bhéhought in Mill and in Miller,
explores the role of discomfort and disgust inl#ve in Hiding from Humanity: Disgust, Shame,
and the LawBecause of the hierarchizing effects of disgussdbaum argues that “the
cognitive content of disgust is deeply problematand its social operation poses dangers to a
just society” (70). Indeed, she argues that disgashot be a basis for law or public policy. “The
use of disgust as criterion has no legal valueaftyeeal to disgust would be better replaced by
other notions, especially notions of damage or h4t26). Nussbaum argues for a modified
Millian harm principle focusing on actual harm dpaad refusing to consider disgust as
“harmful” merely because it causes displeasure shiasm discusses alleged cases of “disgust-
as-harm,” but shows that even in these cases, stiggnot the relevant criterion for legal
impermissibility—a person’s disgust cannot be @aléy salient factor” in a liberal society

(163). Disgusting actions cannot be banned bedheseare disgusting; they can be banned only
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if they are shown to produce harm. If a disgustinfjon causes harm, it can be banned on the
basis of that harm rather than on the basis oflisgust®® | follow Nussbaum’s formulation of
the harm principle; indeed, it is imperative beewas we have seen, the social operation of
disgust is fundamentally illiberal.

From this theoretical foundation, it is clear ttia content of the disgusting is socially
constructed within the context of the oppressiowoimen, queer people, people of color, and
disabled peoplé&’ This forges the disgusting into a sword that canvielded against oppressed
groups with the moral superiority and sure-footes$naf natural, universal law. Because of this,
the conceptualization of public and private sphatesent domination and oppression must use
as its “starting point of departure the perspeativthose at the bottom of the scale of
respectability” (Warner 1999, xi). The experienéd@astfeeding mothers and of others who
evoke disgust (or who evoke the less intense regpohdiscomfort) is therefore of primary
importance in conceptualizing ideal manifestatiohpublic and private spheres. The goal is to
create a public sphere marked by equality and amgrnn which disgust and discomfort no

longer distorts people’s experience of public sSqa€899, 39).

“8 Witnessing breastfeeding may cause discomfortsgudt, but it does not cause harm. Indeed,
it is difficult to construct a hypothetical argumeri breastfeeding as harmful to bystanders.
Some might say that breastfeeding could corruptiadm, but this seems laughable, especially
since children are generally quite comfortable bitbastfeeding, and since it is one of the most
non-sexualized and non-objectifying ways that theylikely to see breasts. One sees more
breast in an advertisement for a lingerie shop trendoes while witnessing breastfeeding. So
the argument that the disgust of breastfeeding mstin actual harm is simply indefensible.

“9 On the common ground between the public experiehbeeastfeeding mothers and disabled
people, see Garland-Thomson (1997) and Schweil@2@ehweik interrogates "ugly laws,"

like one that demanded that "any person who isads@ maimed, mutilated, or in any way
deformed, so as to be an unsightly or disgustingabjor an improper person to be allowed in or
on the streets, highways, thoroughfares, or puyddéices in this city shall not therein or thereon
expose himself to public view" (1).
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Part 3: In Public with the Breast

In order to theorize the ideal of an equal and matwous public sphere, we must
understand the current lived experience of breedtfig) mothers; how exactly do breastfeeding
mothers today encounter oppression in the pubherg? | identify three responses of
breastfeeding mothers to their poor fit in the pubphere. The first is exclusion, through which
mothers are removed from the public sphere andguisibility despite their legal right to be
there. The second is accommodation, through whiathens discipline or manage their own
behavior in order to accommodate their devianchiwithe norms of the public. The third is
affirmation, through which a small portion of mothehallenge the norms excluding them.

Exclusion is a response in which the mother eitearoves herself from the public
sphere for breastfeeding or in which the mothéunstionally excluded from the public sphere
to do so. The logic of exclusion maintains pubj@se-as-usual. The most basic form of the
logic of exclusion occurs when a mother decidestag home or leaves the public sphere when
her baby gets hungry. Cindy Stearns (1999), irri@sef interviews with women about their
experience breastfeeding, found that many “wegréat lengths to make sure that they were not
seen breastfeeding outside their homes. Women wuauke in department store dressing rooms
and cars” (314). In this view, public life is ahttical to the enactment of breastfeeding.

Because of this, many liberal feminists and otlhenge advocated for lactation rooms in
public places, special private rooms in which woroan comfortably breastfeed their babies out

of sight. Lactation rooms are found in public pkdike malls, museums, and churcA®sargue

*Y | am not speaking to workplace lactation roomsabee they bring up a different set of issues.
Most women are not interested in pumping milk opemiworkspaces. It is conceivable that
women could want to pump openly if breastfeedinguce was different or if work culture

moved away from the male ideal worker norm, butdingent reality is far removed from that
possibility.
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that the rise of non-workplace lactation rooms igran of exclusion masquerading behind a
benevolent veneer. That is, while lactation roomowiole choice to breastfeeding mothers, they
provide choice within a public context of discontfand disgust. Many mothers have reasons for
wanting to breastfeed in private, whether it iscaese their baby is to distractible to nurse in
public, or because they have other children and aeesnclosed space. Lactation rooms provide
choice, but it is worth noting that the beneficigyot just the mother, but also the bystanders
who no longer have to see her breastfeeding. AsoAlBartlett (2000) notes, some “women
would no doubt be grateful for such consideratgaved from the hostile public gaze. But | feel
insulted, being locked away out of sight” (181)ctagion rooms offer the appearance of deep
care for breastfeeding mothers, but functionallyase and remove women from the public
sphere. Moreover, lactation rooms deny women tleepablicly acceptable reason for feeding in
public: that it is necessary for their babiesekding in private is available, women who want to
feed in public without being excluded or isolateé no publicly acceptable excuse for doing
so0>! Thus the “choice” that the lactation room providesually operates to restrict choice by
defining the appropriate place for the activity.dAn this definition of the appropriate place,
lactation rooms function to “conceal the lactatbgly from the public eye,” allowing the public
once again to forget that breastfeeding motherst exid have needs (Lane 2013, 10). In an ideal
context, lactation rooms would provide women wittl@@ame choice; in cultural context,
however, and especially to the extent that thegeepublic breastfeeding even less acceptable,
they are troublesome.

Accommodation, on the other hand, occurs when methreastfeed in public in a way

°1 On debate.org, one user justifies his “No” respaosthe “Should women be allowed to
breastfeed in public?” forum with the following see: ‘increasingly, pblic establishments
have private places for breastfeeding.” http://wdatbate.org/opinions/should-women-be-
allowed-to-breastfeed-in-public (February 13, 2015)
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that attempts to abide by the norms of the pulpiese. While some people think breastfeeding
in public is never acceptable, others believe hfeading in public is acceptable if the mother
enacts a requisite set of accommodations. The consinon qualification placed on women’s
public breastfeeding is discretion. Discretion—#leenand to hide the act from view—"is how
the contradiction between the intimacy of breaslifegg and the antithetical ideals of public
space are reconciled” (Lane 2013, 7). The disanatidche accommodating breastfeeding mother
takes two forms: invisibility and signals of apojog

Many women attempt to be invisible while breastfegd-that is, they attempt to pass as
if they are not breastfeeding (Stearns 1999, 3h3)rder to approximate invisibility, mothers
engage in a number of practices, such as wearegaclothing, or nursing the baby in a
carrier. Women frequently “speak with pride abootome even knowing what they were doing,
when, in fact, they were really breastfeeding” &ats 1999, 313). The goal of invisibility has
political implications—unsurprisingly, invisibilityTo achieve invisibility, the mother must go
out of her way not to draw attention to herselshe engages in discussion with someone and
they approach her, they are likely to realize st is engaged in breastfeeding and to burst her
tenuous invisibility. In this way, the goal of isuility forces the mother out of active
participation in public life—one cannot be an aetparticipant in social life and also invisible.
Mothers need not always pursue active participatigeublic life, but it is key that they retain
the ability to do so; invisibility precludes theiléy to be an active participant. Moreover, if she
is successful in achieving invisibility, the outcerf her success is to reinforce the idea that the
public sphere is a disembodied place and to remd¢ernity politically invisible.

When invisibility is not possible, accommodatingéstfeeding mothers enact what Lane

calls a signal of apology: “The performance of puibleastfeeding must involve some sort of
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gesture or form of bodily comportment that will @@y to others the mother’'s modesty” (2013,
9). A signal of apology can include wearing a mugstover or blanket over the baby, ending
conversation, averting eyes, or “stepping back’n@a2013, 9). When women enact these signals
of apology, public reception to their breastfeedsgsually not hostile, though women often

find that others react to them in equally apolagetays, backing off and giving space (Lane
2013, 9).

In recent years, it has become commonplace to lpeeaialized nursing cover rather
than to cover with a blanket. The nursing coversters the comfort of others while discounting
the comfort of the mother and the baby: Stearrdsfthat many women will use a cover even if
they worry that it is unsafe for the baby due tor@xely hot conditions (1999, 31%)These
covers, which look like large tents, have rigid emat that keeps the top open so the mother can
gaze at her nursing baby even while covered.ribtable that in promotional materials for
nursing covers, the mother is generally lookingrigly at her baby, rather than engaged with
the outside world. The culture of the nursing candhis way reinforces the split between
motherhood and publicness—while the mother is bieading she is engaged in breastfeeding,
not with the wider world. She is passive, not aetilt ooking for a little extra privacy while
nursing in public? Only Bébé au Lait Nursing Coviease a patented open neckline that holds
the cover away from mom and baby—allowing them &ontain eye contact so they can

continue to bond while breastfeeding on the Yd?tegnancy & Newborfeatured nursing

*2 It is also of note that babies, especially if tlaeg older, often dislike nursing under covers.
They find it disorienting and isolating and mayus# to nurse in such a position. In these cases,
nursing “with discretion” may not meet the needshef baby. And nursing covers definitively
remove the baby from public space, raising questaiout the ability of parents to bring

children with them to public spaces.

>3 Bébé au Lait. 2014. https://www.bebeaulait.comabrdeeding/nursing-covers/bebe-au-
lait/amalfi.html (August 22, 2014).

79



covers in their “2014 Registry Guide” with the oclmmentary: “Maintain eye contact with
baby while breastfeeding in front of an audien¢&liey seem to forget that there is nothing
inherently difficult about maintaining eye contaath baby while breastfeeding in public. It

only becomes problematic once a cover is introd)cdgte nursing cover erects an isolated and
isolating private bubble around the mother anddadry. So while she remains in public, she
erects a private space around herself; she magkhsang a placard around her neck: “Do not
approach! Do not engage!” A mother ensconced uadirsing cover is the opposite of
invisible; she is hypervisible. She is calling atten to her deviance, to her unequal treatment in
public.

The signals of apology of accommodating breastfegdiothers are the dunce caps or
scarlet letters of the public sphere. Women areemtt@dpologize for being in public, for being
women, for choosing to breastfeed. It is an enactrokinequality. Accommodating
breastfeeding mothers, though they remain in pubfie functionally excluded from active
public life. Breastfeeding that is practiced irsthiay maintains the norms of the public sphere
by reinforcing the split between embodied actigitzd public participation, between
motherhood and active public life. The onus heffensly on the mother to take into account the
discomfort of others rather than the comfort of fued her baby.

It is important to note that my argument does ngily that women who exclude
themselves, use lactation rooms, accommodate thlemorms, or otherwise discipline their
own breastfeeding have done anything wrong or bheomé@y. On an individual basis, given the
constraints, these actions are understandable rylyreent should not be construed as saying
that the desire to breastfeed in private is itgklineworthy or necessarily evidence of false

consciousness.

80



The third response of breastfeeding mothers t@doe fit between breastfeeding and the
norms of the public is affirmation. Unlike exclusiand accommodation, affirmation represents
a challenge by breastfeeding mothers to the norclsding them. A mother who reacts to the
poor fit between breastfeeding and the public sph@ough affirmation refuses to accommodate
the norms of the public, does not attempt to besibke, and does not enact signals of apology.
She is often subject to censure, the severity athvilepends on context. Others often describe
the way in which these mothers perform public kifeaging using the phrases “whip it out” and
“flashing.” “Well, you just don’t want to whip itwt in public—you know, whip your boobs out
for everyone to see,” says one of the mothers Lateeviews (2013, 12). “I just felt like |
shouldn’t be flashing my breasts in front of hiradys one of the mothers Stearns interviews
(317). The phrases “whip it out” and “flashing” aretable because they indicate that the mother
is transgressing norms of sexuality (showing heabt, at least for a moment while the baby
latches).

Women who engage in this type of breastfeedinghat@ngaging in gratuitous nudity or
flaunting anything. In fact, affirmation may oftésok similar to invisible accommodating
breastfeeding—the difference is found in the intenaind actions of the mother while doing it,
not in the amount of skin she is showing. Whabis¢ransgressive about the affirming
breastfeeding mother is that she insists on besaditiig in public in a way that rejects public
norms. Affirming breastfeeding mothers refuse twig their own desires—for comfort, for
participation, or for equality. They could meetith®bies’ nutritional needs through exclusion
or accommodation, but they do not. Affirmation adsxively challenges the politics of shame
and disgust that marginalize breastfeeding wometesasribed by Warner (1999): affirming

breastfeeding mothers may or may not be immunkee@éngs of shame that occur when treated
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as an object of contempt in public, but they haeelena decision to privilege their own desires
above the comfort of others, to demand equal treatpand to remain in the public sphere.

Though much affirmation is not explicitly politicat can be: nurse-ins have become a
commonplace protest against institutions that trsoate against breastfeeding mothers. In
these protests, many mothers gather and occupgce sghile nursing their babies. These
protests are effective because they make visibkg whs invisible, and because they explicitly
challenge the split between maternal practicespaidic life. Here are mothers engaged in a
female caregiving activity that, when done togethenstitutes a political act. Nurse-ins are one
of the most tangible ways that mothers have begateng to challenge the norms excluding
women from full inclusion in public life.

Breastfeeding that is enacted as an affirmatioferiges norms that would exclude
breastfeeding mothers. Affirming breastfeeding lemgles public-space-as-usual, making visible
the embodied aspects of women'’s lives. Affirmingdstfeeding stands as a counter-friction to
the politics of shame and disgust that operatan& and to disempower norm-defying actors. It
is also true, though, that affirming breastfeedigges on a good deal of privilege. Mothers
whose breastfeeding intersects with other forndifeérence would experience more public
backlash against affirmative nursing than wouldmative, attractive, heterosexual mothers.
Some mothers are in a better position to pracfiterative breastfeeding than others.

Will affirmative breastfeeding make others uncortdble? Probably. As we have seen,
discomfort and disgust are often implicated in pubteastfeeding. Miller writes that the
disgusting, as well as, | argue, that which cadsssomfort, “force[s] us to look and notice, or to
suffer self-consciousness about not looking ommatiooking” (1997, 82). What does respect

demand? There is no answer to fit all occasiontsinban ideal society we should like to see
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others treat a breastfeeding mother as a fully muactéor—one who is entitled to embrace in
public all parts of her human life—not as someoh® g temporarily circumscribed into a
realm of invisibility. In the next section | tura the theory of an ideal equal and autonomous

public sphere.

Part 4: Equal and Autonomous Public and Private Sph

If breastfeeding mothers and other norm-defyingrgogxperience marginalization in the
public sphere, the question is how an ideal putbigld espouse equality and autonomy. The
goal is not equal access to the ability to act fikeenormative actor, but true equality as the
ability to experience public space, to participgatpublic life, and to opt for privacy while fully
experiencing one’s difference. What is needed iglaal in which “publicness and privacy [are]
equally accessible to all” (Warner 2002, 21). Ascdssed earlier, | agree with Nussbaum that
the first requirement is that it is impermissilbeprohibit acts on the basis of the disgust or
discomfort of onlookers; that is, any discomfordsgust onlookers feel at seeing public
breastfeeding does not constitute harm. But legahssibility (the right to breastfeed in public)
is not enough. An equal and autonomous public gpimerst achieve more than legal access to
give women the preconditions to be able to exettiseapability of breastfeeding; in this
section | argue that this ideal has three mairufeat*

The first feature of an equal and autonomous pudplieere is that every person must be
able to occupy public space and the public sphéitevembracing all significant aspects of their

identity. Thus demands for actors to cover or teetdown their difference would not be

>4 My claim here echoes but is slightly differenfatus than Iris Marion Young’s definition of a
heterogenous public: “The concept of a heterogepabsc implies two political principles: (a)
no persons, actions, or aspects of a person’shidelld be forced into privacy; and (b) no social
institutions or practices should be excluded arpffom being a proper subject for public
discussion and expression” (1990, 120).
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toleratec®® Individuals are empowered to define what aspefctiseir lives are significant to
their expression. As Iris Marion Young puts it, tdeal of the public must include “persons
stand[ing] forth with their differences acknowledgend respected, though perhaps not
completely understood, by others” (1990, 119). Bifeeding mothers would not need to
exclude themselves from the public sphere, to plis& their own breastfeeding, or to offer
signals of apology for their difference. They woulave the ability to participate actively in all
public life, even if a baby was along for the ridersing>® The ability to experience life in the
public sphere will not hinge on the ability to ke the ideal public actor.

The second feature of an equal and autonomouscpajiitiere is that the comfort of
others cannot weigh more than an individual’s owads in public. A breastfeeding mother may
reasonably take into account any number of soatbfs in her decisions about how to
undertake her public breastfeeding. But it is peaimtic if the needs and comfort of others
become the primary factors under consideratiois.dtvzen more problematic if her own desires
and needs and the needs of her baby are activelgdito preserve the comfort of others. What
must be avoided are cases like the one Stearn8)1®@d in which women use nursing covers
even though they worry that the cover is endangeteir babies in extreme heat.

The third feature of an equal and autonomous pubplnere involves the ability to leave
the public sphere—all people must be able to appfivacy in a way that does not entail
invisibility or coerced exclusion. Some women mantmue to prefer to breastfeed in relatively

more private places than will others. Some women nod be comfortable baring their breast, or

%5 See Yoshino 2007.

% \What this would look like depends on what typuwllic participation the mother is engaging
in. Certainly public activities like voting, debagj, and conducting public business can be
achieved while a baby is actively nursing. In otb@&ses, the mother can choose the appropriate
way to combine her breastfeeding and public life.
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they may not be comfortable doing so because dépkeific people they happen to be in public
with. Moreover, many babies go through phases wigo®o distractible to nurse in public and
may require privacy in order to feed. This is tleéimtion of “autonomy’—that women can
freely decide how and where to enact their breadifeg).

How can we safeguard women'’s ability to opt fovady in an autonomous way? A
liberal scheme must allow women the ability to midechoice for privacy without second-
guessing those choices. We must keep in mind Y@eushgfinition of privacy as “an aspect of his
or her life and activity that any individual hasight to exclude others from. | mean here to
emphasize the direction of agency, as the individitadrawing rather than being kept out”
(Young 1998, 441). The important characteristiaafonomous privacy is that it is distinct from
invisibility. The problem is that in the contextah unjust reality, we cannot assume that
women'’s desire to breastfeed privately is an eserof autonomy’ Breastfeeding mothers have
not been equal partners in the construction ohtivens that regulate public breastfeeding; the
decisions women make about public breastfeedingarstrained within the current, unequal
context. Today, “the carefully managed and oftemreteve nature of much breastfeeding reveals
volumes about women’s status” (Stearns 1999, 3R)in a context of equal and autonomous
public and private spheres, the use of lactatioms for example, can be considered
unproblematic. The key difference is that privabgwdd be privileged, but invisibility should be
guarded against.

At this point in the argument, it is necessarydasider whether the ideal | have

defended is generalizable beyond the case of lieedstg in public. | take it to apply fairly

>’ “Increasing women'’s choices also entails engatfiegsocial construction of desire, in order to
understand the degree to which the options thatemopnefer and the choices that women make
are themselves the products of restriction, coar@od force” (Hirschmann 2003, 202).
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easily to the cases of queer people, disabled peapt people of color in the public sphere. But
what about cases that moral intuition may deem rmgssible, such as public nudity or public
sex?® | have no firm conclusion about these cases,iketNussbaum | insist that the
permissibility of these behaviors must not hingetmdisgust or discomfort they evoke, or on
custom, but on evidence of harm. It is certairngsargument shows, that disgust and
discomfort are used to marginalize and to oppiesshibition of these acts would have to hinge
on clear, demonstrable harm. Nussbaum applieshkeryt to the case of public nudity:

What about public nudity, just walking around witth@lothes, without any sex acts or
other behavior of a sort that might be thoughtighten or threaten children? It
seems...innocuous; in many countries it is roubeach behavior....People may think it is
a disruptive invitation to sex, but that is theiolplem.... Reasons supporting laws
against public nudity are weak. (2004b, 308

What is key is that argumentation must not adnsiydst or discomfort as harm; discussion must
focus on harm done, not on the fact that some pemyperience discomfort.

Another question that this ideal raises is whepeaple should be held responsible for
their discomfort or disgust. Is an agent who felitssomfort or disgust upon seeing a woman
breastfeed blameworthy? What is important is treaction to the feeling of discomfort or
disgust. A non-oppressive public sphere would keinrwhich the burden of potentially
oppressive discomfort is on the person experiendisgomfort, not on the person who is
evoking discomfort. Likewise, a person can exp&eetisgust, recognize their disgust, inquire
into why they are disgusted, and cope with thewdisq a way that does not impose moral
indignation on the other. A line of thought such“&8hy am | disgusted by this? Is that valid?”

is ideal. Of course, this may not always be possibis not expected that every person will be

%8 See, for example, “Sex in Public” by Lauren Berland Michael Warner, in Warner 2002:
187.
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as self-aware as Orwell ruminating on his distémtéhe smelly lower classes. In an equal and
autonomous public sphere, the person evoking dismbirannot be removed, but the person
who is experiencing discomfort or disgust is weleoim leave if that is necessary. It must be
stressed, though, that a public sphere in whichyewne else retreats, leaving the breastfeeding
mother alone but “in public,” is still an exclusamy public sphere; the retreat of those who are
uncomfortable or disgusted is not the ideal outcalm@ugh in sufficiently small numbers it may
be a reasonable outcome. Better yet a societyntiveures the ability of people to interrogate
themselves in a thoughtful manner, that encouragethe “I must confess no object ever
disgusted me so much as the sight of her monshhaast!” of Gulliver, but rather a deep

skepticism of the disgust response itself.

Conclusion

At the close of this interrogation into the natafeéhe ideal public sphere, though, the
pressing question is: what is a liberal to do? [Eles are, for the most part, good. Breastfeeding
mothers have legal access to public space. Ittipossible or desirable to legislate what people
can be comfortable viewing, or how people will resg to a disgust reaction. The fact remains
that breastfeeding mothers experience unequahtesdtin the public sphere, and that this is
indicative of a failure to achieve liberal idedl$is is a case in which culture must change to
realize liberal ideals, even as liberalism is fo# most part unable to directly challenge norms.

Warner, following Fraser, argues for the potergfatounterpublics to effect change.
Fraser defines counterpublics as “parallel disgerarenas where members of subordinated
social groups invent and circulate counterdiscairsecases where groups of people are
excluded from the dominant public sphere (1990, Biig ideas of counterculture and difference

are an apt response to the imperative of the psphere that anyone is welcome, so long as they
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act like the ideal public actor. Warner, expandinghis theory, argues that people in
counterpublics are part of a world-making entegrighat is, the actions, speech, and
embodiment of members of counterpublics attemfxealize the world understanding they
articulate” (2002, 114). Norm-defying actions caugim to create a world with different norms.
This is especially significant for norm-defying iacts that have to do with issues that are
generally thought of as private, like breastfeedifttge public enactment of normatively private
behaviors is by definition potentially transfornvatj in making these private behaviors public,
members of counterpublics experiment with a “worldking publicness.”
It is often thought...that the public display of @te matters is a debased narcissism, a
collapse of decorum, expressivity gone amok, thsien of any distinction between
public and private. But in a counterpublic settisgch display often has the aim of
transformation. Styles of embodiment are learnetcuitivated, and the affects of

shame and disgust that surround them can be testddn some cases revalued.
(2002, 62-3)

Warner points to the potential of countercultugdees, discourses, and behaviors to change the
very subordination that defines the group as at@vpuablic.

What is difficult, of course, is that world-makiegterprises directly challenge social
norms, and people who engage in world-making ensapare thereby subject to social
sanction. A woman who breastfeeds in public undsuraing cover is not engaged in world-
making publicness—she does not have the aim oékwansformation. Or, rather, her feeding is
engaged in world-making—but the world she is perging through its enactment is the one
that already exists, not a transformative one abkéty and autonomy. But affirmative
breastfeeding can be an enactment of world-makitdigness. In this way, the publicness of
public breastfeeding can create a world in whightipgpersexualization of breasts, and the
attendant cultural discomfort with breastfeedisgdiminished.

The transformative potential of Warner’s world-nmakpublicness is the idea that
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shame and disgust “can be tested, and in some Esdged” (2002, 63}’ People are taught—
both explicitly, when told that it is inappropriaend implicitly, when they see people leaving
the public to breastfeed—that breastfeeding inipublan inappropriate act. This is a learned
response. In cultures where women breastfeed ihcpuithout fanfare, it is treated without
fanfare. This is heartening insofar as responsgsate learned can be unlearned—or at very
least prevented from taking hold in future generati

Of course, arguments based on generational chaageaatisfying to those who are
concerned about the oppression of women today €Tieex role to be played immediately by
liberal institutions, insofar as they are ablenaa changes that will secure equality and
autonomy for breastfeeding mothers. But beyond thatshould consider the type of “nudges”
that might be designed to support the equalityreabtfeeding mothers. For example, when
stickers are used to designate that breastfeeslwglcome in a space, wording should be
carefully selected. “Breastfeeding and bottle-fagdvelcome here, and anywhere in our
establishment” would be a better message than atiact Room,” which has the potential to
restrict the definition of the appropriate spacetides in a bathroom that say “Please do not
breastfeed here—you are welcome in our space” nhiglpt, too, to slowly change public
expectations.

The slow pace of change as a result of counterpspkech is discouraging to feminists.
Nevertheless, it points to the importance of wonwbin undertake affirmative public
breastfeeding. This is not to say that affirmapublic breastfeeding is the only (or most) valid

type. What it does suggest is that there is arspedisable role to be played by women who

9 See also Miller 1997, 12: Nussbaum 2004b594
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accept the possibility of social exclusion andretagand breastfeed in public in an affirmative
manner. Their “whipping it out” constitutes a tygiecounterpublic speech that challenges
illiberal public norms: norms of public space aderand bodiless, norms of the objectification
and sexualization of breasts, norms of the appaitgruse of public space, and the social
construction of the content of the disgusting. Bp#h after all, “whipping it out” is as

transgressive as conservative critics presumehiéto
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CHAPTER 3. THE POLITICS OF MATERNAL ACCESS TO BABEEAND MOTHER-
BABY SEPARATION

A breastfeeding mother and her baby are two sepbamngs: they are, after all, no
longer bound together by the umbilical cord, thibybao longer resides in the confines of the
mother’'s womb. But they are bound together in @irdisway. The bodily needs of one (hunger,
thirst, warmth) are fulfilled by a physiologicalqmess (lactation) in the other. A newborn eats
every two to three hours, sometimes more, and doesuire any additional nutrition than what
is provided by the mother. If the mother is segatdtom the baby for long, her breasts may get
engorged with the milk that has not been consuittésljs a painful condition for the mother and
can lead to medical problems like clogged ductsven mastitis, a dangerous infection if
untreated. Failure to empty the breasts also leaddower milk supply, as the body adjusts to
the absence of the baby. Functionally the mothdreiy are connected, the bodies of each
requiring the body of the other on an ongoing badie baby and the mother—often referred to
as the “mother-baby dyad”—are intimately conneeethe physiological level, even though
they are two separate beings.

The nature of this unique relationship demandsiappolitical consideration at
institutional and policy levels. Indeed, policiasthe face neutral to considerations of gender
often have differential effects on breastfeedinghmas and babies. For example, sentencing
guidelines may demand that a mother is imprisonead property crime, curtailing the infant’s
ability to breastfeed. A judge may decide thatthdais entitled to joint custody, including

weekend overnight stays, thereby interfering wii ¢hild’s breastfeeding routine. Cases like
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these are difficult, and the well-being of mothansl babies is ill served if the breastfeeding
relationship is not given specific consideration.

How, then, should the state conceptualize the besabng relationship? In what ways do
breastfeeding mothers and babies require spee&thtent or consideration? How can the state
respect the unique position of breastfeeding meth&hout undermining women’s autonomy
(including the autonomy of women who decide ndireastfeed), and without grounding
policies in an ideology of traditional gender asptions?

In this chapter, | argue that the breastfeedinatigiship requires specific, distinct
consideration in policy and law. Such consideratioas not entail gender discrimination, but
rather appropriate gender-responsive treatmentdis&nsitive to the realities of the lives of
breastfeeding mothers and babies. Failure to ggetial consideration to breastfeeding ignores
the reality of breastfeeding mothers’ lives, distmg distinctly female experiences and
relationships in the name of “gender neutralfy.”

| frame breastfeeding as a central capability withiiberal capabilities approach.
Specifically, | show that the state must privilegaternal access to babies in order to achieve a
society that allows women to freely decide to btfeasl. Access is the conceptual focus of my
argument; | argue that breastfeeding mothers maist hccess to their breastfeeding children,
and that coerced separations are generally inapptep

| begin my argument by expanding my contention tiatstfeeding is best seen as a
capability—grounded in the central capabilitiedotlily health, bodily integrity, emotions, and

affiliations—rather than as a right. | demonsttai@ an emphasis on breastfeeding as a

® This point echoes my argument in chapter 1: wipleder equality is a laudable goal, gender
neutralityis not. Adopting gender neutrality as a goal witea have the effect of distorting
women’s experiences.
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capability is accurate, and is a helpful guidegprapriate social and political action. In the next
section, | turn to the importance of maternal as¢edreastfed children, arguing that access is
key to mothers’ capability to breastfeed. | intgate the concept of access, asking what counts
as access to a breastfed child. | insist that biléyato pump breast milk cannot be a substitute
for access, despite popular belief to the contri@mgnificantly, | insist that access does not imply
captivity; mothers’ decisions to separate fromrtlebildren are consistent with access and are
likewise a necessary capability for mothers’ walry. In the final sections, | closely examine
two difficult case studies from the standpoint afternal access to breastfed children: maternal
incarceration and parental custody disputes. Tbase studies allow me to examine the issues

more closely, providing clarity to my claims abooditernal access to breastfeeding children.

Part 1: Breastfeeding as a central capability

In a liberal society, we assume, women have thd tmbreastfeed. But what is this right,
and what does it imply? What are the bounds—undhet wircumstances can this right be
withheld? Moreover, what does it entail? Does plymmere noninterference—that no authority
will forcibly prevent a woman from breastfeeding bkild? Or does it imply more, a positive
right to conditions under which breastfeeding sgbcable? And whose right is it? Is it the
mother’s right to decide how to feed her baby? tka baby’s right to be breastfed? Is it a right
that the mother and baby hold jointly? What actwesresponsible for fulfilling these
obligations? It's possible to answer all of thesesjions, but the language of rights is not
particularly helpful in the formulation.

The most fundamental problem with speaking of lifeeding as a right is that it is
unclear whose right breastfeeding is: does the endtave a right to breastfeed, or does the baby

have the right to be breastfed? Arguments have imaele on both sides. “[How can a mother’s
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right to exercise “freedom of choice” about how &wds her infant (which presumably means
the freedomotto breastfeed) be seen as equal to or, in fact, padkcedence over the baby’s
right to his mother’'s milk?” (Kent 2004: 182). Me&nd Labbok (2010) helpfully point out that
the “perceived conflict between a child’s rightaieastfeed and a mother’s right to choose her
method of infant feeding” is caused by seeing tlo¢her and baby as two separate entities,
whereas in reality their interests are intertwi(®t00). | insist, though, that the mother’'s
autonomy cannot be subsumed to the right of thg,latto the right of the “mother-baby dyad.”

Furthermore, | would argue, this conflict is alsoedfect of the language of rights
itself—rights are individualistic in nature, andsahire social obligations. As Mary Ann Glendon
notes, “our rights-laden public discourse easilyoacmodates the economic, the immediate, and
the personal dimensions of a problem, while it tady rejects the moral, the long-term, and the
social implications” (171). If we talk about thedint to breastfeed,” we invite the possibility of
creating a system in which women are not prevefnted breastfeeding (a negative right), but in
which the social and institutional conditions foeastfeeding success are overlooked. An
attempt to guarantee positive social conditionshenbasis of rights is possible, but difficult
because “rights” mean different things to differpabple.

As | argue in the introduction, the difficultieshi@rent in framing breastfeeding as a right
make it fruitful to think of breastfeeding, inste@s a central capability of women in a

Nussbaumian capabilities framework (2000, 20031261 Thinking of breastfeeding as a

®Meier and Labbok (2010) argue that breastfeedinglstbe viewed within a capability
approach, but their emphasis is on breastfeedirgghsbal human right. Because of their rights
framework and international focus, their argumerdistinct from mine.
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capability does not mean that it's never usefuiszuss the rights involved in the practice, but
that it is more precise and more useful to talkualtoprimarily in capabilities languagé.

Furthermore—and this is perhaps its main advantdbe-eapabilities approach is much
better positioned than a rights-based approaatatstend the supposed conflict between the
needs of the mother and the needs of the childle/hiights-based framework finds itself
pitting rights against each other (the mother'sitigr the child’s?), the capabilities approach
insists that we consider “each and every persé&entane by one, respecting each of them as an
end, rather than simply as the agent or suppoftdrecends of others” (Nussbaum 2000: 55).
Each breastfeeding child and each breastfeedingenatust, individually, be treated as a bearer
of fundamental capabilities that are deservingegpect. A child’s central capability of bodily
health (“being able to have good health...to be adtdy nourished”) cannot militate against
the fundamental capabilities of the mother for boutitegrity and reproductive agency
(Nussbaum 2000: 78). It is not acceptable to celape fundamental capabilities of mother and
child into a single list, or to prioritize any onapability over another lexicographically (Sen
2005: 158).

Each child, indeed, has a fundamental capabilityaafily health that must be respected
and enabled through the material conditions ofetgcit is also true that breast milk is the
optimal infant nutrition. It does not follow thatfants are, therefore, entitled to human breast
milk, even as they are entitled to adequate noomgstt. In some cases, as in the case of
premature or sick infants, nourishment may neembtoe from breast milk in order to be
adequate. For this reason, sick and prematuretsfave priority of access to breast milk from

human milk banks if it is not provided by their rhets. For healthy infants in the United States,

%2 0n the relationship between capabilities and sigh¢e Nussbaum 2003, Sen 2005.
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properly prepared formula qualifies as adequateisioment, even though it is not “optimaf”
If government or parents had an obligation to emslat children always received optimal
nutrition, children would never eat birthday cakdaste juice. When the child’s entitlement is
properly viewed as being able to be adequatelyisioed, rather than as being able to be
breastfed, his or her capability does not come aéotdlict with the mother’s capabilities.

What the capabilities approach elucidates is theatapabilities involved for the mother
and the child are different capabilities: for thela, bodily health through adequate nourishment;
for the mother, bodily health and integrity, repuotive choice, emotions, practical reason, and
affiliation. We cannot subsume the capabilitieg@th under the needs of the other; each must
be considered separately.

So the capabilities approach demands, | argueptieastfeeding is a fundamental
capability of women, and that the material condaisidor exercising successful breastfeeding
must be defended by the state on the basis of tineaw's dignity and well-being, not on the
basis of the health of the child. But what condisa@oes the capability of breastfeeding require?
To create a society that enables mothers to beessitd at breastfeeding, far-reaching, radical
changes are necessary. A society that enablesssifigcereastfeeding offers women good
prenatal care. Pregnant women receive reliablenmdtion on child health, nutrition, and the
benefits of breastfeeding, and on principles ofdgbeastfeeding. Women require protection
from misinformation on infant feeding. Women needislative protection that allows them to

combine work with breastfeeding, including reasdaabaternity leave and the right to

®3In this chapter | do not consider the case of hifeading in developing countries. In
developing countries, formula use is often highdyrelated with infant mortality, and is
therefore difficult to reconcile with the child’spability of bodily health. This is not a
measurable concern in the United States, thougbhihds capability of bodily health suggests
that parents require training in safe formula prafan and storage.
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breastfeeding break time. Women need baby-friehdhjth facilities that ensure the best
initiation to their breastfeeding relationshipsg@mizations need to fund and promote human
milk banks and access to human milk for sick amr@ture babies. Women need access to low-
cost lactation services and breast pumps. Fathersther partners need training in
breastfeeding support and in how to help overwhdlmewv mothers who are trying to get a
handle on the logistics of breastfeeding. New nrstheed excellent screening for postpartum
mental illness. A society that fails to providedbenaterial conditions is one that suffers from
barriers to women’s capability to breastfeed. Nassi asks, “Where do people not say, ‘| want
to do X, but the circumstances of my life don’tgiwe a chance’?” This sentiment is often
expressed in the case of breastfeeding. “To thissé@ommon discontent, the [capabilities]
approach responds by saying, “Yes indeed, in s@ngimportant areas you ought to be able to
do what you have in mind, and if you aren’t ablattis a failure of basic justice” (Nussbaum
2011: 123).

Another material condition that women require idesrto be successful at breastfeeding
is access to their breastfed children. At firshgkathis may seem obvious: a woman needs to be
with her child in order to put him or her to heeast. But the ability to express and store breast
milk, and the rise of personal electric breast psitmat has occurred since the 1980s, has created
a system in which it is possible for women to cond to lactate in the absence of their children.
At the same time, my argument that mothers reqagoess to their breastfed children does not
imply that mothers cannot decide to separate fitwgir thildren; mothers must not be held
captive by their breastfed children, unable to éetihe house, to work, to separate from them. In

the next sections, | explore the concepts of acaedseparation more closely.
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Part 2: Maternal Access to Breastfed Children

One of the most important variables of successeadifeeding is maternal access to
babies. It may seem straightforward that accebalbies is a necessary component of the
capability of breastfeeding, but it is not. Somd# declare that breastfeeding mothers and their
babies can be permissibly separated even agamstdkher’s wishes because it is possible for
the mother to express milk to be fed to her babpdiyle. | argue that it is not permissible to
separate breastfeeding mothers and their infarts #¢¥ime and space is given for pumping, and
that it is an infringement on the autonomy and skelhg of breastfeeding mothers and their
babies to be forced to pump and bottle-feed rdtiaar to have the opportunity to engage in
direct breastfeeding. In this section | will ex@dhis issue in more detail, probing what it means
for breastfeeding mothers to live in what has bedled a “pumping culture,” in which the
decision to breastfeed for many women functionalBans a decision to spend more time
pumping milk with a machine than feeding their mt&adirectly.

Throughout this investigation, care must be takeavbid justifications for maternal
access to babies that are either insufficientlyiféshor anti-feminist. In fact, many arguments
made do not respect or protect the autonomy of enstiOne way in which many of these
arguments fall short is in their reliance on attaeht theory to justify unequal gender relations.
Care also must be taken to avoid discussing the foeenothers and babies to be able to stay
together in a way that suggests that women arangpthore than reproductive bodies (Tabbush
and Gentile 137). Mothers’ capabilities, in shogn never be outweighed by children’s
capabilities. Each mother must be taken as anratiter than as a means to an end. When the
issues of access is argued carelessly, the womastiand dehumanized, spoken of as an object:

a reproduction machine, a womb, or a breast.
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In explicating the importance of maternal accedsalaies, it is helpful to review some
basic breastfeeding physiology (Kent 2007). A mosheailk supply adjusts to meet her baby’s
demand; that is, the more a baby sucks, the mdkeanmnother will produce. The process is not
immediate, but functions over time. So a mothertraastinue nursing to “keep up” her supply,
especially in absences from her baby. If a mothemiay from her baby and misses a feeding,
failure to express the milk will indicate to thedyahat the baby doesn’t need that milk,
triggering a lower supply. In the absence of hdryba mother can express the milk by hand or
with a breast pump. Breast pumps are therefore tapiofor mothers who spend time separated
from their children. Breast pumps, though, arefioigit compared to a baby’s sucklifiy.
Mothers who pump frequently, therefore, often ssheifidling milk supply over time” (Philip et
al. 2002: 71). This is one likely reason behind‘thereased likelihood that women stop
breastfeeding in the 3-month interval marking tlegitrance to employment” (Duberstein
Lindberg 1996: 248). Lubold and Roth find that asct one’s child during working hours is
one of the two most significant predictors of btéseding success among working mothers
(2012: 164). Moreover, studies suggest that eathpduction of bottles is associated with
breastfeeding difficulty, because it can “rendeskéing less effective or lead to breast refusal”
(Newman 1990). And babies who have been fed exalysat the breast will often reject bottles,

making maternal separations difficult (Rich etl®94). Evidence suggests, then, that pumping

®4Studies have shown that women spend less time mgntipin babies spend nursing, and that
the ability to efficiently remove milk with a punyaries among women; “milk removal using a
breast pump was compromised in some mothers” (NMitoet al. 2002: 349-50). Another study
indicates that most mothers exclusively pumpingpf@term infants experience a marked
decrease in milk supply after pumping for threéotar weeks (Hill et al. 2005). Indeed, “making
enough milk is a common challenge for moms whoeadusively pumping” (La Leche League
2010: 342).
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and bottle feeding is a viable option for some, rittfor all, mothers and babies (Kelly 2009:
144).

For some mothers, a lack of access to their batilesreate a context that makes
breastfeeding impossible. But it is worth questgrthe issue of pumping even for women who
respond well to a pumping regimen. If breastfeedsng central human capability, does a society
that supports pumping—~but not direct breastfeedihgdfit the material conditions necessary
for women to exercise the capability? This is notexely philosophical dispute: the Affordable
Care Act’'s Reasonable Break Time for Nursing Matheatitles qualified mothers to unpaid
breaks “each time such employee has need to exilvessilk” until her child is one year old. As
written, this policy does not protect mothers whishwto take breaks to directly breastfeed their
babies on sité> Assuming that a mother is physically capable ehping and storing milk, is
the expectation—indeed, requirement—that she dmsmpediment to the capability of
breastfeeding?

Breastfeeding and pumping are two distinct prasti@me benefits of breastfeeding, it
is worth noting, are not conferred by the milk litskut by the process. Jaw development is aided
by suckling at the breast, rather than at an eidifnipple. “Breast suckling aids proper
development of the jaws which form the gatewayhhiuman airway. Bottle, pacifier and digit
sucking deform jaws and airways” (Page 2001). Tieeatso the question of whether benefits
are provided by the milk as substance, or by thieesact of breastfeeding, including the

cuddling, the closeness, the connection (all ofciwhof course, can be done without the act of

®In 2013, a mother was fired for trying to use tHeéAs break time provision to go to her son’s
nearby daycare to feed him directly. She filed iawith the EEOC (Sathian). Jill Lepore reports
that “At the University of Minnesota, staff with y&can pump their milk at the Expression
Connection, but the sign on the door warns: ‘Th@wm is not intended for mothers who need a
space to nurse their babies™ (Lepore).
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breastfeeding). And what changes in the composdfdruman milk over time? Do the
documented health benefits of breastfeeding parstbe case of frozen, reheated breast milk?
“Breast milk is a substance; breastfeeding is atfm@ Attention to both substance and practice
is at the root of scientific approaches to estabiig the biological benefit of breastfeeding”
(Hausman 2003: 17). Some researchers, theref@@oar calling for studies “relating expressed
milk feeding to health outcomes” (Geraghty et 8ll2 185).

Whether or not pumped milk retains the benefiterebstfeeding, many mothers hate
pumping. Feeding a baby at the breast, even afitst, is a relationship; pumping, at best, is a
chore. Some women “may feel...concerned that ‘matigeniith machines’ means the loss of
something important to their relationship with thefant and their body, or inappropriate
collusion with the biomedicalization, commerciatina, and surveillance of breastfeeding”
(Johnson et al. 2012: 186). “Breast-feeding invelgeadling your baby; pumping involves
cupping plastic shields on your breasts and watchour nipples squirt milk down a
tube....Pumping is no fun—whether it's more boringrare lonesome | find hard to say”
(Lepore). Of course, the unpleasantness of pungmegn’t necessarily render it problematic.
There are many legitimate reasons to pump bredkst Farenthood involves lots of chores; for
many, pumping is just another added to the lisd Arere is evidence that many women
appreciate the flexibility that pumping providesiahe control that it gives them (Johnson et al.
2012). But the relevant question is whether, ihtligf all this, a woman’s ability to pump fulfills
her fundamental human capability of breastfeedimaggue that it does not. Access to pumping is
categorically different than access to one’s chilae ability to pump is not the ability to

breastfeed.
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At bottom, women’s reasons for liking or dislikipgmping breast milk are irrelevant.
Some women will, on balance, decide that pumpiregmgowering. Others will experience
pumping as dehumanizing. Some women will have d tiare pumping and an easy time
breastfeeding; others will have a difficult timeshstfeeding and an easy time pumping. Each
breastfeeding mother will navigate these issudsesrown. What is important from a political
perspective is that the material conditions of eiycand of institutions aren’t such that women
are made to choose one particular mode of lactaticociety that enables pumping is not,
thereby, a society that enables breastfeeding. lamowho wants to breastfeed her child should
not face a set of circumstances that only allowtbgrump, and then be told that she has been
enabled to breastfeed. The capability of breasifgeequires that women are enabled to
directly feed their babies at the breast, or to plmmeast milk, or to decide not to exercise that
particular capability at all. The capability of betfeeding, therefore, requires maternal access to

babies.

Part 3: Separation and Trusting Mothers

Access, however, does not imply bondage. Accebalh@es is a capability, and the
political goal is merely that women have the calitglio access their children—not that they
exercise that access in certain prescribed waysn&idave historically been subject to various
demands to act like a “good” mother, and that ddim has changed over time. Maternal
separation decisions have been treated with vadeggees of opprobrium, and have been
heavily regulated through law and norms. Legal lstgon of maternal separations takes many
forms, and is extensive. It is found in policieslaagulation of adoption, surrogacy, welfare,
workplaces, childcare, custody, foster care, imatign, family leave, and respite care (see

Sanger 1996: 381).
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Underlying many of the laws and norms that incenéidifferent maternal behaviors is
the assumption that separating from children i%eatraordinary measure.” Carol Sanger shows
how “the laws of heaven and nature, of sciencethedtate, have been invoked over the last
hundred years to create an ideal form of motherloedich maternal presence has become the
essence of good mothering” (Sanger 378). But, siv@pout, “separating from children, in one
form or another, is simply something mothers d@1()3 She demonstrates that maternal self-
interest is regarded, both in culture and in lasvhee least acceptable reason for maternal
separations (433). Because of this,

The present system fails to take into accountritexests, preferences, and concerns of

mothers themselves. A peculiar oversight! As a gdmeatter we put immense faith in

maternal abilities and judgment with regard toirghildren. Yet there has been a

pronounced lack of interest in what mothers hav@toabouseparatingirom children
by those who make and apply the law. (Sanger 381)

It is imperative that women’s decisions to sepafiam their breastfed children are respected.
Anything less is a profound infringement on autogpreducing mothers’ capabilities in many
other key areas.

When women’s separation decisions are criticizeid,aften on the grounds of “harm to
the child.” A history of Freudian, then Bowlbiartathment theory reveals a real concern with
the well-being of children. What is an ideal enaingent for vulnerable, small children? Too
often, mothers’ behaviors are scapegoated; btieagdme time, mothers clearly play a profound
role in the well-being of their children. How carmweconcile concern for children with respect
for mothers? Decades (centuries?) of anti-womatoricamight make this seem insoluble. But it
is not that mothers must sacrifice all for the gobtheir child; it is, rather, that we need only
remember that mother’s and child’s well-being azeply intertwined, especially in the case of
breastfed children. Evidence shows that “whethethers work or stay at home, children are

developmentally better off when the mothers’ preferstatus matches what she is actually
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doing” (Sanger 480, see also Williams 2000, 200jldzen are not well served by having stay-
at-home mothers who want to be working, or by hgwiorking mothers who want to be home.
Likewise, an infant is not well served by beingdstted by a mother who despises
breastfeeding. Decisions based on the mother’srgetest are not about the mother’s interest
alone, but also about what is best for her childv&hat this suggests is that mother’s decisions
about access, separation, and breastfeeding (omust be trusted. “Listening to mothers,” says
Sanger, “implicates notions of respect as welbanéss and expertise. Respecting the dignity of
those subject to regulation seems an integral agpéamwmaking in a democracy” (485). Itis in
this profound trust of mothers that we will findatrelusive standard of what'’s “best” for mothers
and for children.

Access and separation are compatible if we rejeified narratives about “good”
motherhood, accepting a plurality of enactmentsafernity and lactation. For some mothers,
including, probably, those who enjoy the embodiegkegience of breastfeeding and dislike or
have trouble pumping breast milk, separation frolonesstfed child will be difficult—even
traumatic. For others, including, probably, thogewong for the flexibility enabled by pumping
breast milk, separation from a breastfed child nélwelcome. It is inappropriate for the
political goal to be encouragement or subsidizatibeither of these groups, but rather to respect
and enable maternal choice. In many senses, therder, because it requires listening to a wide
range of mothers to understand what sorts of @diand regulations they require. It also
suggests that a wide range of policies and reguiatwill be necessary. Some mothers will
require pumping breaks at works, while others maléd provision for having their child brought
to them at work, or subsidization of on-site cluéde. Other mothers will require longer

maternity leaves or decide to leave the workfotadulfill their capabilities, there should be
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income support for caregiving (see Sanger 498)sidaitof the context of paid work,
breastfeeding mothers will experience life in diffiet ways: some mother/baby pairs will require
lactation rooms, but public space must also begdesi in such a way as to allow breastfeeding
in the open (see chapter 2). All mothers requirgdgaformation: mothers who decide to feed
formula need information about best practice ofrfola feeding and bottle preparation, mothers
who pump and feed milk need information about saifk storage and preparation and in how to
combine bottle feeding with feeding at the breastthers who feed directly at the breast need
information about best practice in successful lifeading. With a foundation of good
information and supportive policies in place, wonean exercise their capabilities as they see
fit, and these decisions must be respected anttul$ is in this sort of context that we will éin
the best outcomes for mothers, for children, amdifcoerced, loving, guilt-free infant feeding.
One final word about trusting mothers: trust of hess must extend to how long their
children continue to breastfeed. Of course, thezeaa many reasons to wean as there are
mothers. But as far as political regulation andqyohre concerned, a breastfeeding mother is a
breastfeeding mother, whether her child is 3 wekapnths, or 3 years old. Mother and child
are the authority on when is the proper age todtiead. Too often, policies are written only to
apply to infants who are breastfed. This notioresebn a variety of subjective assessments of
the “appropriate age” of weaning. From a biolog&aécies standpoint, “an examination of the
relationships between age at weaning and variteiiktory variables among the nonhuman
primates has revealed that, if humans weaned dfffsppring according to the primate pattern,
without regard to cultural beliefs and customs, nebddren would be weaned somewhere
between 2.5 and 7.0 years of age” (Dettwyler 2004). This information should not be used to

regulate mothers’ feeding decisions, but sheds ghthe vast range of what might be
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considered biologically “normal.” Of course, brdastling relationships change over time. Older
children generally breastfeed less frequently dsd @at food; working mothers of older
children, for example, may need fewer pumping bse8kit mothers and children are the ones
who must dictate the time of weaning. Few motheastice extended breastfeeding in the
United States (about 1 in 4 children are breasifgeat 12 months, see figure 2 in appendix A);
they should surely continue to merit protectiorplojicies and regulations that enable
breastfeeding.

My argument thus far has claimed that breastfeediagelationship that requires special
considerations in policy and law, and that to aohia society that supports women in their
human capability of breastfeeding, we must enaldemal access to children, without
interfering with maternal separation decisions. ihglications of this argument are relatively
straightforward with regard to routine mother-ctskparations, like separations related to work.
It is much trickier when it comes to non-routin@aeations, such as maternal incarceration and
custody battles over breastfed infants. In the segtions | examine these cases in detalil,
probing how maternal access functions in thesécdiffcases, and wondering what it means to
foster the capability of breastfeeding for all wamerather than for just the normative,

heterosexual, married mother.

Part 4: Parental Custody of Breastfed Children

While | have been focusing on maternal accessitdreh, the focus on access might
seem unnecessary; most mothers have access tohiliéren most of the time. Most mothers
need only worry about being separated from thaldm in the normal course of paid work, or,
perhaps, something like jury duty. Other materegksations, for most mothers, are voluntary:

the mother decides to separate from the childri@nels, exercise, a break from the tasks of
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mothering. While this is true for most mothers, ynather mothers suffer from more extreme
separations from their children, and not alwaysiatarily.

Consider the case of custody battles for breasthddren. Should a breastfeeding
relationship be considered as a factor in custaatystbns? If so, for how long? Can a judge
order a mother to stop breastfeeding to facilithéefather’s relationship with the child? Do
fathers have a right to access their breastfed 2o mothers have a right to increased custody
or breastfeeding-friendly visitation schedules? YWéa breastfeeding-friendly visitation
schedule? Can we reconcile the goal of gender gguaparenting with the special needs of a
mother and breastfeeding child?

In this case, there are three actors whose capebinust be considered and enabled: the
mother, the father, and the chfftiAll of these actors have basic human capabilidtestake,
including the capabilities of emotions and affilex (Nussbaum 2000: 79). For the mother and
child, the capabilities of bodily health and bodityegrity are also implicated (78). Each actor
must be considered as an end rather than as a teeam®&nd for the others, although the well-
being and flourishing of each is intertwined in thay that the well-being of immediate family
members generally are.

When a breastfeeding family dissolves, family mersl@xperience unique difficulties. If
the child is a newborn, she or he needs to eatat bvery two to three hours, twenty-four hours

a day. Thus the baby and the mother have a phgsialloneed for proximity: they must be

%) am using the heteronormative language “fatheréHer ease of reading, though it is worth
noting that these principles apply in the same t@agame-sex partners of breastfeeding mothers.
For that matter, transgender men who breastfeelltrfage the same issues as do those who |
am in this section calling “mothers.” Exploring timersection of these issues with other
important trans and LGBT issues is outside of ttugpe of this chapter. The ALI Principles (see
below) disallow consideration of sexual orientatafrthe parents in custody disputes (Ellman et
al. 2010: 647).

107



together at these feeding times. The father mighird equal time with the baby, but how can
the father get equal time with a breastfeeding Bdhgleed, “when two parents with theoretically
equal claims to parent are in conflict, the timeeistment involved in breastfeeding, especially
exclusively, may undermine the presumption of jounstody” (Baxter-Kauf 2012: 632). An
older toddler who is still breastfeeding might have any experience spending a night away
from his mother, or falling asleep at night withtwéastfeeding, so the separation of the toddler
and mother can be traumatic. Emery, Otto, and Odbae note that “we have had distraught
mothers approach us in shock after being courtredd® stop breastfeeding their infants to
allow for smoother overnight visits” (2005: 11).

Standards governing custody decisions have chahgedatically over time. The
majority of custody decisions are reached amichplthe parents, but disagreements are taken
to the courts. English law was historically dictht®y a paternal preference rule. Ellman et al.
(2010) cite the case &fex v. DeMannevill€L804) in which “the court ordered an eight-month-
old nursing infant removed from the mother andmetd to the father, despite the mother’s
uncontested allegations that the parental separatis due to the father’s extreme cruelty”
(623-4). In the United States, the “tender yeardrdee” ruled for much of the 19th and into the
20th centuries. The tender years doctrine dictdtatithe mother (and her tender care-giving
ability) was the appropriate guardian for younddrein of tender years. In most states today,
custody decisions are made using the “best intefdbe child standard.” Some states codify in
statutory frameworks what factors shall be congdeén determinations of the best interest of the
child. The best interest of the child standararipriecise: it requires guesswork by a judge who
does not have full knowledge, and the judge’s guedsis made even more imprecise by his or

her unconscious gender assumptions and biasesy,Ttbeabest interest of the child is often
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interpreted as joint custody between a mother atieef. “This approach to custody...reflects an
underlying policy of encouraging both parents tantan post-divorce relationships with the
child” (Ellman et al. 2010: 671).

Encouraging post-divorce relationships with bothepés is certainly an admirable goal.
But some feminists are concerned that it has inabla effects. If a woman has chosen to be a
stay-at-home mother and prioritized unpaid careéngiwover a career, or if she is breastfeeding, a
half-time loss of her children may be more traum#tan that loss would be for a father who
was always working or often traveling. Mothers aften penalized in custody decisions for not
spending enough time at home (because they are siogking mothers), or because they don’t
make enough money (since mothers generally maké tegs money than fathers); gender
should not affect custody decisions in this way @erchard v. Garayl986)°’ but may
unconsciously enter into calculations of “bestiiest.” After all, determinations of “best
interest” are inevitably value laden and ideologi€ame feminists counter that a better standard
is a “primary caretaker preference,” in which aspiraption for custody is given to the parent
who was the primary caregiver (usually the mothargn “approximation of past parental roles”
standard in accordance with the ALI Standard (Etirekal. 2010: 684-9). The ALI Standard
dictates that custody should be allocated so that proportion of custodial time the child
spends with each parent approximates the propasfitime each parent spent performing
caretaking functions prior to the parents’ separet(687). These alternatives to the best interest
of the child standard attempt to create a postrdevenvironment that is as close a
representation as possible to the child’s expeedrafore the divorce, creating stability and

protecting the relationships the child alreadyWwdhk each parent.

®" Burchard v. Garay, 42 Cal.3d 531 (1986).
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It is important to note that the best interesthef ¢hild standard is philosophically
opposed to the capabilities approach: it demaratsthie interests of the mother and father are
ignored and only the interests of the child arestigred. The interests of the parents affect the
determination of best interest only if the paremiterest is directly related to the child’s intgre
so a child has an interest in having a relationship his or her parent, but the parent’s interest
in having a relationship with the child is irreletansofar as it is important to the well-being and
flourishing of the parent. Thus, the Minnesota 8t direct that “the wishes of the child’s
parent or parents as to custody” are one of therfam determining the best interests of the
child (Ellman et al. 2010: 630). The capabilitipeoach, on the other hand, because it is a
broader framework to guide justice rather thanraowalegal standard to decide custody, insists
that the capabilities of each person are considenedespected. Imagine a case in which a
mother has sacrificed career and income for heédrem, and for whom 50/50 custody would be
a traumatic separation: the capabilities approasists that we consider the mother’s
flourishing, not just on the well-being of the chil

Breastfeeding fits into these legal frameworks sigaOver time, as breastfeeding
prevalence and duration have increased, and custodiygements are more often sought
between parents of infants, breastfeeding has beeomore common factor in custody disputes.
In general, “many courts treat breastfeeding asiality in which the mother may engage as
long as it does not interfere with the court’s atdelofheimer 1998: 456). But breastfeeding is
not a triviality, especially when “mothers are offaced with custody and visitation orders that
do not allow them to continue to breastfeed thiildcen” (Hofheimer 1998: 434). Judges,
presumably, do not understand that certain custodigrs make breastfeeding virtually

impossible, because judges generally suffer frdatlaof understanding of the physiology of
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breastfeeding. Without an understanding of the iolhygy of breastfeeding, judges cannot make
proper assessments of the special needs of bredisifemothers and children. One judge, in
An extreme example of misunderstanding...order[eddlday visits every other
weekend for a three-month-old breastfed baby, [&vid]the father to buy breast milk in
his state. The only place one can get breast mékifles a lactating woman) is a milk
bank; only thirty such banks exist in the Unitedt&¢. This breast milk is available for
rare instances in which a baby cannot survive withoeast milk and the baby’s mother
cannot breastfeed....It is not available to faciitengthy visitations for breastfed
infants. (Hofheimer 1998: 458)
Judges routinely order custody and visitation ageaments that effectively order the mother to
stop breastfeeding, even if they don’t (often) alijuorder the mother to stop breastfeeding.
Mothers, when they push back against custody asithtion orders that are unfriendly to
the breastfeeding relationship, are often accugddthers of using breastfeeding as a weapon to
deny the father’s access, an argument that ofeoneges with judges (Kelly 2009: 133).
Such cases require the courts to assess a fatligrdd entitiement to custody in situations
where that entitlement imposes upon a child’s lifeeding relationship with his or her
mother. In such a situation, the court must baldhedenefits of the breastfeeding

relationship to the child, the impact of alternaivsuch as pumping, as well as the
father’s equal entitlement to custody or accessllyi009: 138)

Judges and fathers tend to get less willing to meoodate breastfeeding the older the child gets.
Breastfeeding toddlers represent, therefore, aecsapy difficult case. IlCavannah v. Johne
2008°%8 a judge commended the father on his “patiencelei@ing with the mother’s “desire to
breastfeed® telling the mother that “the time has come” for twestop prioritizing
breastfeeding over the father’'s access (Kelly 2039=8).

What about pumping? Earlier in this chapter, | adythat pumping is not a valid

replacement for a mother’s access to her breastfddl In custody cases, this issue becomes

® Cavannah v. Johne, [2008] O.J. No. 5027 (S.CCahéda).

®Compare with discussion on the perception of bfeeding as “voluntary” on page 67.
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primary. Momjian (1994) asks, “Can a parent beale@é to purchase an electric or battery-
operated breast pump to facilitate exchanges itodyr visitation?” (136). As argued earlier in
this chapter, some women are unable to pump milloftg periods of time to keep up their milk
production at the level of the child’s needs. Jsdged fathers overestimate the extent to which
pumping can replace maternal access. Kelly (20@f)es, “While breast pumps and bottle-
feeding are frequently touted by fathers and judtgean alternative to the breast, they are often
unsatisfactory solutions....So while the pump andiéanight be an alternative for older
children and mothers for whom pumping has no effeamnilk supply and who are willing to
forgo the bonding that accompanies breastfeeding niot a viable option for all mothers” (144).
While pumping might be a reasonable solution fonsahildren, it cannot be presumed to be a
one-size-fits-all solution. Depriving mothers ahdit breastfed children of access to each other
is, often, a directive to stop breastfeeding.

Another issue is that judges do not hesitate totethers that they should (or must)
wean to facilitate the visitation schedule. Baxtauf (2012) points out that “a large portion of
the dispute in the case law concerns the propeatghich a court should no longer defer to a
breastfeeding mother as the proper arbiter of pipecgriate age for weaning....The general
court consensus is that a court may decide neatkiw lireastfeeding into an account at one year”
(648, 649). The question of court-led weaning repnés the judge’s perception of the clash
between the needs of breastfeeding and the neelds fH#ther to have access to his child. By
what cultural standard are judges justifying tliiclarations that “the time has come”? As |
argue above, weaning is a matter for a mother and and, if instigated by mother or child, is
reasonable at any time. But declared by a courlfy Kbserves, “That a judge was willing to

actually order that a mother cease breastfeedatiger than ask her to accommodate the access
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arrangement via pumping or nursing only when thielefsas in her care, is revealing of a
complete lack of understanding around extendedstezading” (2009: 150). “Judges should be
discouraged,” Kelly argues, “if not prohibited, fnaordering that breastfeeding cease” (152).

But prohibiting that judges order that breastfegdiaase is not to say that custody must
always go to a breastfeeding mother, for as lorghasand her child continue to breastfeed. The
father’'s human capability of having a relationsiih his child is important, and any reasonable
solution must take his needs into account as Wkk. breastfeeding relationship changes over
time. Whereas a newborn nurses as many as 18 pienetay, an older toddler nurses less often,
has developed other self-soothing mechanisms, amdannect with a non-custodial parent in
deeper ways. Hofheimer argues convincingly thdietier approach would be to determine a
pivotal date when the child is between twelve dndyt months old and the balance of interests
between breastfeeding and paternal custody migrget (1998: 462). Under Hofheimer’s
balance of interest standard, we can assume thastbieeding will never be forcibly stopped (by
dictate or effect of policies), but will becomedamportant to the custody and visitation
guidelines over time. What this will look like imeh case will depend on the context of the
breastfed child under consideration.

With this background in place, we can explore défe options for accommodating the
breastfeeding relationship during custody procegiliVe cannot trust the judges to consider
breastfeeding on their own, as we have seen. Ome $traightforward option is to specifically
add breastfeeding status as one of the factorfmsideration in determining the best interest of
the child. Courts in Maine since 2005, in determgnivhich custody arrangement is in the best
interest of the child, must consider “If the chidunder one year of age, whether the child is

being breast-fed” (Maine Revised Statutes TitleA1891653(3)(P)).

113



Visitation guidelines can also be structured talitate breastfeeding. Kelly argues that
while “independent access of a non-resident fatmarbreastfed child can pose significant
challenges,” “access could take place within théh@ios home” (144, 152). Pumped breast milk
can be used when indicated, and older babies aluitets who nurse on a schedule can have
access arranged around their breastfeeding sch@tellg 2009: 152). Likewise, Baldwin,
Friedman, and Harvey (1997) lay out specific gurded for how to take breastfeeding into
account in a successful way, including that “visit®uld not exceed the amount of time away
from the mother to which the child is accustometias worked up to,” that “the younger the
baby, the more important it is to have frequertheathan lengthy, contacts with the father,” and
that “visitation should gradually increase everyntioor two, but overnights should not begin
until the child has become accustomed to one orftM«alay stays” (76).

The Indiana Rules of Court “Indiana Parenting TiGwadelines” (2013) function by
effectively instituting Baldwin, Friedman, and Hags guidelines for all children (not just those
who are breastfeeding). The Indiana guidelines Baised on the premise that it is usually in the
child’s best interest to have frequent, meaninghd continuing contact with each parent,” but
that “infants (under 18 months) and toddlers (eaghtmonths to three years) have a great need
for continuous contact with the primary care giwdro provides a sense of security, nurturing,
and predictability. It is thought best if schedugetenting time in infancy be minimally
disruptive to the infant’'s schedule” (1, 10). Thile guidelines provide for the secondary care
giver to have the child from birth to four monthsthe following manner: three non-consecutive
days per week of two hours in length, three hoars\ery scheduled holiday, and overnight if
they have exercised regular care responsibilibeshie child, but not to exceed one 24-hour

period per week. The guidelines work up increméntab to, at age 19 months through 36
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months: alternate weekends on Saturdays for terslasu on Sundays for ten hours, one day
preferably in mid-week for three hours, all scheduholidays for ten hours, and, if the parent
has been following the guidelines for nine montbsalternating weekends from Friday at 6
p.m. until Sunday at 6 p.m. (Indiana Rules of Colitt12). In this way, the Indiana guidelines
facilitate breastfeeding without ever mentioningdstfeeding, applying the guidelines equally to
all children. The guidelines specifically note thaty are designed to allow the child to have
contact with the non-custodial parent while engyithrat the child “is able to regularly go back
and forth, and particularly wake up in a differpigce, without development-retarding strain”
(12). Guidelines such as these attempt to remgentate to the capabilities of all involved
(mother, father, child), in an admirable way.

Are these methods of accommodating breastfeedimgfbbto the cause of gender
equality? There is a concern that making allowamhaebreastfeeding mothers to have increased
access to their babies is a return to the tendmsy@esumption of custody law yesteryear.
Baxter-Kauf worries that judicial decision-makirtat privileges the access of breastfeeding
mothers is based on assumptions of the tender geatsne because it “reinforces the notion
that woman are the appropriate caregivers for isfand children who are nursing, and ties that
appropriate caregiving relationship to biology amaternal instinct” (2012: 645). Thus, she
argues:

The desire to eliminate tender years justificatioolides with scientific evidence of the

superiority of exclusive breastfeeding as the ndand optimal food for infants for a

least 6 months, and AAP recommendations that wgastiould be natural, child-led, and

not attempted until desired by both mother anddclilidges should be apprised of
current research and findings into the benefitg80)6

But is that the only conclusion? That the desirmtive away from tender years presumptions in
the pursuit of gender equality is inherently oppbebiological best breastfeeding practice? A

depressing conclusion. But maybe this isn’'t abentler years presumptions at all, but rather
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about considering the actual needs and capabitifieach actor involved. Tying breastfeeding to
maternal biology is not oppressive, it's fact. |part of the factual relationship that exists when
woman and child have this unique relationship. Timtue—and, yes, biological,
physiological—relationship brings with it speciaaus. It is in seriously considering these
capabilities and needs—of mother, father, and €hiltht we can move away from talk of
“equality” as a mathematical equivalence and moweatd talk of justice and of human
flourishing.

So what legal standard is best positioned to probeccapabilities of the mother, the
father, and the child, and to take into accountibecial needs of breastfeeding mothers and
children? The ALl Standard, which bases custodtherapproximation of past parental roles, is
the most appropriate standard. The ALI Standarddavgender problems associated with
designating one parent as the “primary caregiv@nge it recommends assigning custody based
on the proportion of time each parent previousgngpvith the child while still protecting the
ability of the child to have a relationship withcegparent. It takes into account the capabilities o
each parent to maintain a meaningful relationshtp their child, even if their actual proportion
of caregiving time was very low (that is, it wolét a parent’s time fall below a certain level). At
the same time, it protects a parent who has beeprtmary caregiver by continuing the stability
of her or his relationship with the child. Paremtso have shared caregiving relatively equally
are protected by continuing their relationship. Thad benefits from as much stability in the
face of divorce that is possible, and from the gxton of their relationship with each parent. A
breastfeeding mother who desires or needs to marskaby directly rather than pumping will

automatically receive a larger proportion of timghvthe child, because that time she devoted to
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breastfeeding will be accounted {81t is important that the ALI Standard’s dictatesiuit
custody based on an approximation of past parewitd is combined with custody schedule and
visitation guidelines that accommodate breastfepdibreastfeeding mother who is granted
70% time with her child will still need a guarantbat the father’'s 30% time isn’t taken all at
once, because such an arrangement would imped&tfeesding. Visitation guidelines such as
the Indiana guidelines can fit in well with the A&tandard as best practice for protecting the
interests of a parent who has had minimal contéatt tive child but still warrants protection of
his or her relationship through visitation. A fatlwého has had a history of more engagement
with the child, for example, merits more than thdidna guidelines lay out (the Indiana
guidelines indicate this explicitly: “When a vergyng child is accustomed to receiving regular,
hands-on care from both parents, the child shooidircue to receive this care when the parents
separate” (Indiana Rules of Court 2013, 11). Thieesne protects maternal access to the
breastfed child while respecting the varying cali#s of all actors.

Under this scheme, it is important to note tha inappropriate for judges to prescribe
breast pumping or to impose a weaning date. TheSthhdard requires respecting the past
parental roles, of which breastfeeding is one. @lysproceedings are not the time to dictate a
change to the breastfeeding relationship. Thiecédla belief that the parents’ past roles reflect
what is best for the child and the parents: “the ¢an look to these family patterns as the best
reflection of the parents’ true preferences andottst predictor of future stability of custody
arrangements” (Scott 1992: 637). The past brealitfgeelationship, likewise, should be

respected. If the mother has been unable to ontiasanted to pump, this is not a time to

A mother who is apart from her child and pumpingImecause of her own desires but only
because of unjust social realities will only betpobed through the ALI Standard if other unjust
realities are corrected. | argue for this elsewhieunethe ALI Standard itself won't protect her.
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dictate otherwise. If the mother and child havearat do not want to wean, this is not a time to
dictate otherwise. To do so would not further tbees’ capabilities, while it would run afoul of
them.

Like with the case of incarceration, it is worthting that the custody arrangements that
respect maternal access to breastfed children mayhhat is best for all children, even those who
are not breastfed. In the scheme that | advocatesie, babies who are accustomed to maternal
care but who are not breastfed can easily recaveuch time with their mother as a breastfed
child. The Indiana Guidelines effectively accommedabreastfeeding relationship without ever
referencing breastfeeding, the assumption beingsthaility of relationships with caregivers is
important for young children. 1 would only add thaeastfeeding will be important for custody
determinations insofar as a mother and fatheryladr, besides feeding, have an equitable split
of parenting tasks will not receive equal accedbécchild at first—because the breastfeeding
relationship requires more access to the mothdraBthe child gets older and the importance of
breastfeeding fades, the child’s time with eaclepican reflect the equitable distribution of
parent roles. For a child that is not breastfedwahdse parents have an equitable split of

parenting tasks, parenting time will be equal fraiyounger age.

Part 5: Incarcerated Mothers and Access to Children

Finally, consider the case of a mother who is umgderectional control. She is, in some
sense, responsible for the separation from hed dmi$ofar as she committed a crime. But her
separation is hardly voluntary. Her sentence istoface, about penalty for wrongdoing. But for

a convicted mother, the sentence has profoundteféecher relationship with her children, on
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her maternity itself. For a pregnant or breastfiegadnother, incarceration amounts to a loss of
the ability to decide to breastfeed, and a losacogss to her childreh.

How should a capabilities approach operate witlamg¢o incarcerated mothers? Have
criminals somehow forfeited their claim to theinflamental human capabilities? The
mainstream model presupposes that criminals hatetid, at minimum, their ability to enjoy
the capabilities of being able to move freely frplace to place and control over one’s
environment—but what of the other capabilities)uding the capability of reproductive choice?
While criminal conviction allows loss of freedoniisgoes not justify indiscriminate regulation;
permissible prison regulations must be “reasonedibted to legitimate penological interests"
(Turner v. Safley’® Reproductive choice is not generally thought tddveited by a criminal’s
conviction: it is unjust to, for example, sterilizéminals as a form of punishmefit.

Nussbaum (2004a) argues that the criminal jusyiseem is one of the “institutions
bear[ing] the burden of supporting the capabilibéthe nation’s citizens” (15). Expanding on
this, | argue that the capabilities approach to duhgnity and well-being requires that the
criminal justice system is oriented within a religdtive paradigm—that is, a criminal justice

system that is based solely on punishment faitegpect the capabilities of offenders. There is

"In my argument, | am not considering cases in whiehmother has engaged in abuse of her
children of the sort that would result in her chéld being taken into custody of child protective
services.

"2 Turner v. Safley, 482 U.S. 78 (1987) at 89. “Whegprison regulation impinges on inmates'
constitutional rights, the regulation is validtiis reasonably related to legitimate penological
interests.”

3 1n 2014, the California state legislature unanistppassed S.B. 1135, prohibiting forced
sterilization of inmates—a practice that occurrediade as 2010. A similar legal fight has
occurred over prisoners’ access to abortions. Gdhat have considered the issue agree that that
incarcerated women legally have the right to abadiunder th@urnerstandard, but in practice
incarcerated women are systematically deprivedsscicenon-therapeutic abortions. See Kasdan
2009, Bloom et al. 2002, 40-2.
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some literature establishing the applicabilityloé tapabilities approach to corrections settings.
Tony Ward (2002) advocates the “good lives modelftgnder rehabilitation”—this model
constitutes a rehabilitative approach grounde@apect for human well-being. Ward’s work
cites the applicability of Nussbaum’s capabilitsggoroach to offenders (Ward and Maruna
2007)"
By focusing on providing offenders with the necegsanditions (e.g. skills, values,
opportunities, social supports, etc.) for meetimgrtneeds in more adaptive ways, the
assumption is that they will be less likely to haimamselves and others. In this model,
the primary end goal is not the reduction of crimdéyough it is argued that this will
reliably follow from individual well being. We suggt that...effective rehabilitation

ultimately requires articulating a view of humanlMoeing. (Ward and Stewart 2003,
126)

Data on recidivism also supports the argumentdspecting the capabilities of offenders—
offenders are less likely to be recommitted if tley able to retain ties to their communities and
families, and if they are given the rehabilitativeatment they need (Bloom et al. 2002: 69). It is
good theory and good practice to situate the treatraf criminals within a capabilities
framework, even if legitimate penological objeciveecessitate the loss of some capabilities like
freedom of movement.

The number of women under correctional controlihaseased dramatically in the past
decades; even as women'’s criminality has remaitadales the number of women in prison
increased by 646% between 1980 and 2010 (Bloom:Z)03his increase is due, in large part,
to the war on drugs. Most women are arrested atatéerated for property and drug crimes,

while violent crime among women has decreased (Bl2603: 3). More than 40% of women

"4 Similarly, Erik Claes (2005) argues that capakgitapply to suspects and offenders as well as
to victims, proposing a “generalist face of resgechuman dignity” (47). Faulkner and Burnett
(2012) situate criminal justice within philosoph@ssocial justice, linking the capabilities
approach to the criminal justice literature: theggmse “a shift of emphasis from the ‘criminal
justice system’ to community, relationships, captéds and positive motivation as the means of
preventing and reducing crime” (10).
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offenders have been victims of physical or sexbabka, and 80% have substance abuse
problems (Bloom et al. 2002: vii). One in four hdeen diagnosed with a mental iliness, 75% of
whom have a co-occurring substance abuse disdadtatal of 22.3 percent of women in jail
have been diagnosed with PTSD” (Bloom et al. 2A®&2: Most of the women under correctional
control—70%—are mothers of minor children (Bloonakt2002: vi). Nearly a quarter of the
children with an incarcerated parent are age foyoanger (Greene and Allard 2014: 2). Most
incarcerated mothers were, prior to convictionglemmothers with sole custody of, on average,
two children. Further, it is estimated that 4-9%waimen are pregnant at the time of
incarceration (Bloom et al. 2002: 68). Around 1@ @@bies are born in prison each year in the
United States. Barbara Bloom argues that

Separation from children is considered to be antbeagnost damaging aspects of

imprisonment for women. The difficulties of separatare exacerbated by a lack of

contact. In some cases, the forced separation batp@rent and child results in
permanent termination of the parent-child relatiops(2003: 11)

More than half of mothers are never visited byrtibhildren during their period of incarceration,
mostly because of logistical difficulties and tbed distances to women’s prisons (Bloom et al.
2002: 17). Moreover, incarcerated mothers facetmstant worry of losing their children
permanently. For children in the foster care systim Adoption and Safe Families Act of 1997
provides for termination of parental rights onaghdd has been in foster care for 15 or more of
the past 22 months; incarcerated mothers serveaaage of 18 months (Bloom et al. 2002: 77).
Even mothers with children under the care of fammmbers (usually the maternal
grandmother) must face legal requirements for feation—housing, economic support,
medical services, and more—that are nearly imptestsomeet (Bloom and Steinhart 1993: 43).
Evidence shows, too, that some judges attemptaiegirfetal health by incarcerating

pregnant substance abusers who would not othessise time in prison, in effect doling out
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harsher penalties than average for pregnant woktera(@nd Becker 1996). Surveys of judges
indicate that they may give these harsher sentgreessely because there are so few
community-based substance abuse treatment opddnEHis practice, however, is not legally or
medically sound. From the legal side, it infringesthe constitutional rights of the mothers.
“Constitutional principles of equal protection ashae process, privacy and bodily integrity, as
well as Eighth Amendment issues, restrict a judgeteons when faced with a pregnant, drug-
using criminal defendant” (Hora and Becker 1996 M®dically, it is not indicated because
women often get better treatment in the commuaityl because increased criminalization has
the unintended consequence of keeping substanseglpregnant women who are not
incarcerated from seeking necessary medical tredt(B6). These punitive measures for
pregnant women having lasting implications for neotbhild access after birth, and for the
possibility of mothers being able to decide to btksed (and methadone treatment does not
contraindicate breastfeeding) (LactMéd).

Breastfeeding is generally impossible for womeneurabrrectional control. Lactation
could, theoretically, be compatible with incarcematin a few different way& Some women
might give birth shortly before they are due fdease, in which case they may be interested in
maintaining lactation through a pumping regimers§uoly dumping the milk) so that they can
breastfeed their child upon release. Other womehifie interested in pumping milk for

transport to their babies, which would require iaqr infrastructure to support the safe storage

"t is also worth nothing in this context that sostates are in the process of specifically
criminalizing drug use during pregnancy even thoexgberts agree that this is bad public health
policy because it will discourage drug abusing peeg women from seeking prenatal care and
medical treatment. (For example, see Tennesseel 3B, 108 Congress, 2014.)

91t is probable that as more women give birth in B&biendly Hospitals, the number of female
inmates interested in breastfeeding will increase.
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and transportation of milk. Other women might beliested in keeping lactation going so as to
feed their babies during visitation. To accommodaieastfeeding inmates, prisons would have
to have clear policies on how breast pumps aretindated: are manual pumps different than
electric? Would pumps have to be kept in a seaw&?aHow are the logistics of milk storage
addressed?

In fact, the vast majority of incarcerated womemabhave any of these options; in most
prisons breast pumps are regarded as “securitgtiook” and are confiscated, even for mothers
who are only trying to maintain lactation througimgping and discarding their milk (ACLU of
Nevada). Incarcerated pregnant women are genedédhyed to remain with the baby until
released from the hospital, at which point the bigbgleased to its guardian and the mother
returns to prison. Prison administrators exhidilcg&ance toward dealing with lactation; they are
concerned that the prison would be held liablesises of mastitis; that the prison would be
responsible for the safety and sanitation of thi&;rthat ethical issues would arise over the
storage of milk and on the sale of unused milkt thare would be a contraband market for
breast milk, especially for milk from those mothestso were being weaned from methadone;
that the pump would be used for sexual gratificabyg non-lactating inmates; that there is a lack
of privacy in which to pump; that any special peges granted to lactating inmates (such as a
private room or breaks for pumping) could been seecoercing inmates to breastfeed; that the
family caring for the child may not permit contagth the mother or condone the ongoing
breastfeeding relationship. These concerns aretyhémgistical, but they point to a prison
system that was designed for male inmates andappled, after the fact, to women offenders.
The fact that female inmates have a different 6ateds, life circumstances, biology, and family

responsibilities is seen by prisons as irrelevant.
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Some programs, like Breastfeeding Behind Bars sugegpdy the New Mexico
Breastfeeding Task Force, are fighting difficulttles to secure access to breast pumping and
milk storage for incarcerated mothers (Ellis andiisen 2014). The group has been working for
years to secure access to pumping for incarceratg¢ders at the Metropolitan Detention Center
in Albuquerque,; it is slated to go into effect Iietnext months. The program integrates with a
program for incarcerated pregnant women with sulgstabuse problems, the Milagro Program
at the UNM Hospital. Nurses in the Milagro Progrand lactation nurses at the hospital provide
inmates with information about the pumping progr&hnen she returns to the jail after her
hospital birth, the woman has a choice to stapénmedical wing for two weeks with access to a
hospital grade electric pump; some inmates viewrikdical wing as a privilege and some view
it as a punishment, so the program administratqeec that only some women will be
interested in taking advantage of this arrangenWwhten they return to their regular cell, they
can pump as often as they like (and will be enagenido do so at least eight times per day) with
a manual pump donated by the university hospitiae milk will be placed in locking freezers
and picked up by a community organization thateefamilies of inmates, Wings for Life
International. The milk will then be stored in théngs for Life offices, where the caregivers of
the infants can come to pick up the milk. Ultimgtehe plan includes a pumping circle for the
mothers involved which will offer them educatiordanformation. Eligibility in the program is
limited to women who were in the Milagro programantimve been in compliance with their
rules and who screen drug free. Women in the progvho are on medications like Methadone
are eligible.

The experience of the pumping program at the Melitgm Detention Center in New

Mexico highlights that prisons are highly institutal and were not designed to meet the diverse
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and varying needs of women, like lactation. Itogistically difficult to accommodate lactation
within an existing institutional incarceration saie Even after years of fighting, the program is
not yet in effect, though with luck, it will be seo

Institutional support for breastfeeding is, in soways, even more urgent in local jails.
Jails have a higher proportion of pregnant offeadand most have specific regulations for
pregnancy-related medical issues (Markham 2011gadla Cadena, the policy director for
Young Women United, argues that “pregnant or laagatvomen should be in their
communities, not in jail awaiting their plea bargaor hearings. ‘One of the concerns that we
have is if somebody’s locked up for a few daysesa#t couple days to post bail or bond and may
be a breastfeeding mother, in that time span hisrmmy have dried up, and she may have lost
her milk supply” (Demarco 2014). Jails have thedan of dealing with mothers who are under
correctional control for short periods, and for whthat time is critical in maintaining their milk
supply.

The situation, then, for mothers under correcti@oatrol is that they are systematically
deprived of access to their children, their farsiléee torn apart, and they are not allowed to
breastfeed. These mothers are struggling with dddtiction, poverty, and many are survivors of
abuse. What these women and children need is catderation, but comprehensive support in
all facets of life to prevent their coming underreational control:

We need to create a community response to thesseaeimpact women'’s lives and

increase their risk of incarceration. Basic neéds, if unmet, put women at risk for

criminal justice involvement: housing, physical gmychological safety, education, job
training and opportunities, community-based sultgaabuse treatment, economic
support, positive female role models, and a comtguasponse to violence against

women. The greatest needs are for multifaceted albuge and trauma recovery
treatment and for education and training in job pacenting skills. (Bloom 2003: 13-14)

Instead of getting the treatment and opportunttiey need—particularly job training and drug

abuse and trauma recovery treatment—they are radifrtess to and relationships with their
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children, making them ever more vulnerable to ¢urgd criminality and drug abuse. “Research
demonstrates that both male and female offendeosmdintain ties to their families and
communities during incarceration are less likelygadivate” (Bloom et al. 2002: 69). The
correctional treatment of incarcerated mothersinaes a cycle of victimization of vulnerable
women.

So if these mothers pose no threat to their comhesniand if the logical place for them
is in drug abuse and trauma recovery treatment,avyve separating these mothers from their
children, in many cases terminating their parenggits? One explanation is that regulation of
maternal separation has historically been drivendrynative ideas of “proper” motherhood.
There is a notion that we cannot give a break sml“imothers.” People assume that children
should be separated from a parent who has engageuiinal activity, particularly drug use.
Myrna Raeder, though, argues that “a parent whaontitsra. criminal act may still have
substantial and responsible relationship with &Eif2001, 253). An official from the New
Mexico Breastfeeding Task Force reports that tieeigiadvocating for breast pumps in New
Mexico prisons passed up the opportunity for medigerage because of a concern that they
“would attract community push back for providingrs®sort of leniency for women criminals.”
Raeder notes that “obviously, mothers who are amstabusers make unreliable parents, but
even then children are not usually benefitted lgyrtinother’s incarceration if she is suitable for
supervision and drug treatment in the communityédéer 2001: 253). Elsewhere, she argues:

There is a Pollyanna view that children have betlisrnatives than being with their

“bad” parent. But neither adoption nor foster dara panacea. It would be naive to think

that being shuttled among strangers is always galelie to remaining with their family.

Numerous surveys reveal astoundingly high inciderdebuse or neglect within foster

care. In addition, multiple placements and failiradequately provide for the child’s

needs are widespread problems in the foster cateray Exposure to physical and sexual

abuse may put children in greater jeopardy thayirgjawith a parent who is obtaining
supervised treatment. (Raeder 2003: 185)
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It is imperative, then, that we question the |dgehind claims of what is in the “best interest” of
incarcerated families. Women offenders who are ersthecessarily defy norms of “good
motherhood.” But defying norms of good motherhaodat itself justification for separating
those women from their children. Decisions to safgamothers from their children must be
based on something more.

Furthermore, if a given case raises concerns aheuwbility of a mother to provide good
care to her children, we must ask why, rather #hahthe conversation with incarceration. Is it
because she does not have access to good drugjitatiab services or because she is unable to
get a job? We must work to provide the serviceswuhihallow her to succeed, to mother.
Otherwise, women are being asked to navigate inifplesstuations—and when they,
unsurprisingly, fail, they are told it is an indiwval failing of a “bad” mother, and are separated
from their children. This system—Ilack of suppont Yalnerable mothers, criminalization of drug
use, lack of rehabilitation services, incarcerafod separation from children—does not respect
each individual as the capabilities approach reguifhe capabilities approach requires that each
individual is treated as an end—that each persamjr@al record or not, drug addicted or not,
has the opportunity to flourish in his or her l#e far as is possible, to live a life worthy of
human dignity and well-being. If a society does pralvide these capabilities, it is guilty of a
serious breach of justice (Nussbaum 2000: 55, 24008:

So how can society give a woman offender, who istriikely dealing with a history of
drug addiction, mental health disorders, and playsic sexual abuse, “the preconditions of a life
worthy of human dignity”? (Nussbaum 2011: 73). Bimswer, almost universally advocated by
those who study gender and the criminal justicéesysis alternative sentencing, or community-

based corrections. These programs provide closrasn for the mother and child in a
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community-based residential setting, saving momelraducing recidivism. As we’ve seen,
most women'’s crimes are drug- or property-relatealing many women good candidates for
these programs. “Female offenders are frequentbg gandidates for community-based
corrections. The least restrictive alternativentwarceration should be considered for the female
offender” (Bloom 2003: 17). The American CollegeQifstetricians and Gynecologists
committee opinion argues that
It is important to avoid separating the mother fribra infant. Prison nurseries or
alternative sentencing of women to community-basaunstitutional settings should be
considered for women during the postpartum periodvethe benefits of breastfeeding
to both the mother and the infant,...accommodatibiosilsl be made for freezing,
storing, and transporting the milk. This can béiclift to facilitate and is another

argument for prison nurseries or alternative sasitgnof women to community-based
noninstitutional settings. (ACOG 2013)

Community-based corrections allows offending worttemaintain contact with their families,
to breastfeed their babies with no trouble, anctteive substance abuse and trauma recovery
treatment, as well as training in parenting aretdikills classes that will allow them to succeed
during reintegration.

Community-based corrections is not appropriateafooffenders; in most existing
programs, women are ineligible if they have a mstd violent crime or crime against children.
Programs designed specifically for pregnant wonmehreew mothers sometimes have age
limits: women can live in the supervised home wiitkir child until the child turns one- or two-
years-old. Community corrections is also a reaskenctimice for battered women who are

convicted survivors; convicted survivors, includihgse who are homicide offenders, are the
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least likely of all felons to repeat their crimexlaare generally viewed as model prisoners
(Leonard 2003: 131¥’

It is also possible, alternately, to maintain maééraccess to young children through
prison nursery programs. Evidence gathered frorstieg and historical prison nurseries
demonstrates that the children have no ill effasta result of their stay in prison, their mothers
boast lower recidivism, and the majority of prisamsery infants tested as “securely attached” to
their mother when tested with the Strange Situafimcedure (Byrne 2014; Goshin et al. 2014).
In fact, “infant development was threatened bynhfasecure behaviors if transitioned to
alternate caregiver in the community. DOCS initlegeparations from mother produced
setbacks in infant self-regulatory behaviors” (By2014). Infants of all ages in prison nursery
programs, however, met developmental, mental, astdmmilestones (Byrne 2014). Retaining
access to children is also beneficial to the flshing of the mother; evidence shows that “stress
associated with limited contact with children wakated to higher levels of anxiety, depression,
and somatization...as well as increased institutiomatonduct. Incarcerated women experience
considerable distress related to parenting, manigssychological and behavioral adjustment”
(Houck and Loper 2002: 548).

Prison nursery programs are not new; historicaingexist of American prison
nurseries at least to the early™@ntury (Craig 2009: 49S). They were often unratgai;
babies stayed with their mothers as a matter ofseo@ver time, more regulation tracked their
presence in institutional settings. After age Igrigr infants in prison nurseries were revised

downward, mothers who participated in programs witant age limits were often severely

""Gendered pathways to criminality render suppos&gipder-neutral” guidelines to assessing
offender risk (in terms of risk to community angkriof recidivism) incorrect when applied to
female populations. (Reisig et al. 2003; Hannah{itaind Shaw 2003)
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distressed when their babies reached the maximenfoaghe program and were removed. In
1963, Elizabeth Gurley Flynn, a labor organizer eochmunist who served time in a federal
prison, observed:
The parting of a mother and child, especially & $&aced a long sentence, was
heartrending. The grief and worry of these poor woraffected their health and spirits,
sometimes to the point of collapse. Certainlyhiese cases there should be some special

provisions, especially for first time offenders kieep the mother and baby together.
(Flynn 1963: 89)

Over time, though, the prevalence of prison nurgeograms decreased. Reformers interested in
the welfare of the children declared that prisors wa place for children (Craig 2009: 45S). In-
prison programs “allow female inmates to keep thbkildren with them in special prison wards,
but generally maintain the traditional structurerafarceration...[and] effectively imprison the
children” (Developments in the Law 1998: 1932)aldesire not to submit infants to
institutionalization, most mothers and childrerstead, were separated. Some long-running
facilities, like the prison nursery program at Badf Hills in New York State, have been
successful (and widely cited), but unable to séineevast majority of mothers under correctional
control.

Most reformers today advocate for community-basedections for mothers and babies,
rather than prison nursery programs, but it is arting that good evidence exists for both
models of keeping mothers and babies togethes likely that community-based alternatives are
in a better position to offer women offenders theparound services that they require: trauma-
informed programs addressing poverty, abuse, didgton (Bloom 2003: 17). A new program
in Delaware, New Expectations, serves as alteraa@ntencing option for pregnant female
offenders with a history of drug abuse (Burke aial R015). "The goal here is long-term

recovery,” said the director of re-entry servic®8e hope with preparation and support that
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she'll stay out of prison the rest of her life" (B&iand Rini 2015). One pregnant woman enrolled
in the program reports:
They were going to give me Level 3 probation, bkinéw if | did that I'd just mess up
again. When you're on drugs it's really hard tovkiyour priorities. This will be a new

start away from the people that | was with befare a chance to be around other girls
who also want to be clean. (Burke and Rini 2015)

New Expectations explicitly allows women to breast, if they decide to. They counsel the
women on breastfeeding safely, noting that breadiig is safe for a mother on methadone
treatment. The program is available to women uhéir child is six months old. A similar
program in North Carolina, Horizons, provides resitil substance abuse treatment to pregnant
women and mothers. Run by the Department of Olxsteind Gynecology at UNC Hospitals,

the program differs from New Expectations onlyhattit does not serve as an alternative to
correctional control (even though all women in Horis have broken the law). At Horizons,
women get education, gain employment, learn pargrand life skills, all while receiving free
childcare at a 5-star facility (Horizons 2015). ghaims like these are necessary for these women
and their children to achieve flourishing. A sogittat, instead, incarcerates women and
separates families is failing basic tenets of pgstpreventing women and families from reaching
basic human capabilities.

Some contend that alternative sentencing like conitynbased corrections amounts to
reverse gender discrimination: unequal and prefeddgneatment of female prisoners. But real
gender differences necessitate gender-responsitenseng and programs. The goal of the
criminal justice system, Raeder argues, “shouldmertely be to mete out equal sentences to
females [and to male offenders], but rather to guime that they receive just sentences which
reflect their dissimilar patterns of criminalitycfamily responsibilities” (2003: 189). Indeed,

many argue that the current system is, in factdgenesponsive—only it is gender-responsive in
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favor of male offenders. “It is ironic, that whileomen have traditionally been placed in a prison
system based on a male model for facilities, pnograand services, providing them with gender-
responsive programming is viewed by some as ingpjate from an equal protection
perspective” (Raeder 2003: 196). Care must be takamoid perpetuating gendered stereotypes,
but that care can coexist with a prison systemabasiders the realities of women offenders’
lives.

The alternatives to incarceration must not be edrout in a way that imposes certain
standards of good mothering or good breastfeedingamen offenders. Haney notes that, for
some community-based correctional facilities, ‘tfemdered message was clear: women were
primarily, even solely, responsible for caretakixgt there was also very little attention to how
this burden affected women. Many inmates had nadlialence about their roles as mothers”
(2013: 119). Tabbush and Gentile note that in sAngentine jails, “half of the incarcerated
women with children under age four opted not teettleir sons and daughters with them into
prison” (2013: 137). It is imperative, thereforeat the safeguards to protect women who desire
to breastfeed their children and to not be forc##parated from them are not, in turn, used to
limit the choices of other women. While it is imfaont that women offenders are able to
breastfeed, it is important that the correctiolyatem does not use its power to foist
breastfeeding on all inmates who deliver babiesil&\ihis important that women are able to
retain access to their babies, it would not betiafaatory alternative to force all incarcerated
mothers to bring their young children with thenvifife in a correctional facility. We must
ensure that external and arbitrary norms of gootherbood are not imposed on mothers; the
political goal is capability, not functioning. Tlgeal of access cannot preclude the possibility of

maternally chosen separation.
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We have seen the importance of community-base@ctons for women offenders and,
especially, for mothers. But “to date, most mottieitd facilities have few beds and short-term
placements” (Raeder 2003: 188). So what policy gharare necessary to give women offenders
the “preconditions of a life worthy of human dignitto allow all eligible women to receive
alternative sentencing instead of incarcerationsaparation from their children? Funding
expansions for community-based corrections, pddrtufor facilities that integrate substance
abuse treatment, trauma recovery services, andtpageand life skills classes, should be a
priority. Funding these alternatives is politicaligble, as it can be framed as saving taxpayer
dollars while reducing recidivism; a bipartisanr@inal Justice Reform Subcommittee in the
New Mexico State Legislature has been pursuingetheforms with some success. Eligibility
criteria for these programs should be as broaassilple, and considered especially appropriate
for mothers with substance abuse problems.

Legislation to protect new mothers who are incaiest is also necessary. Laws like
N.Y. Correction Law § 611, which allows the motléa breastfed infant to be accompanied by
her child if she is committed to a correctionaliliacat the time she is breastfeeding, and which
also allows a child born to a committed motheretioim with the mother to the correctional
facility until the child is one year of age if timan is capable of caring for the child, should
protect women in all fifty state€8.This law has been in place with minimal revisiarce 1929,
so it should be emphasized that it is practicaBlaig 2009: 42S). New Mexico S.B. 363,
proposed in January 2015—the “Expectant and PdatpaPrisoners Act’—attempted to create
a “presumption...in favor of release for a woman whpregnant or lactating, unless there is

good cause to keep the woman in a correctionahgéturing determinations of release or

82009 N.Y. Laws, Chap. 411; SB 1290.
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bond, or in the computation of earned meritoriceduttions.’ S.B. 363, furthermore, would
have allowed lactating prisoners to pump, stord,teamsfer milk, as well as to have visits to
directly breastfeed the baby. Legal protections tikese are necessary to change the current
correctional culture.

Family ties departures are also appropriate fogaat or lactating offenders. Federal
sentencing guidelines set out a uniform sentengoligy: judges are required to consider the
guidelines during sentencing, but are not requisatteUnited States v. Bookeiq craft
sentences within the guidelin®s-amily ties and responsibilities is one of thatietate
categories dictated by the guidelines for whichdgg can issue a sentence that is lower than the
federal uniform. That is, family ties and respoiigibs can be used as a reason to give an
offender a lower sentence. While parity in sentegcs an admirable goal, sentencing that is
blind to the context of offenders’ lives is noteliigent sentencing.

Maybe the dawning of a new millennium will makewiser and more willing to

guestion whether a rule that denigrates offendetationships with their children in

order to stamp out sentencing disparity makes sieosea criminal justice or
community-oriented perspective. The guidelines bagkdges to ignore the risk that
lengthy imprisonment of nonviolent single parents$ @ause an increase in
intergenerational crime, precipitate the rise obgshan class of children, and fail to

rehabilitate offenders who in an earlier era wdwd@e been supervised in the
community. (Raeder 2001: 251)

It would be appropriate for the guidelines to adyisdges that lactation deserves consideration

as grounds for a downward departure. Likewise, tijpes about lactation status should be added

9 Expectant and Postpartum Prisoners Act of 2015, 363, 57" Legislature, State of New
Mexico. At press time, S.B. 363 passed the Senateidry Committee, the Senate, and the
House Judiciary Committee unanimously, dying ataheé of the legislative session without
being heard in the House.

8 United States v. Booker, 543 U.S. 220 (2005).
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at all levels of correctional control, particuladpon arrest of a woman and at local jails where
women may be awaiting bail or bond (see Internafiéssociation of Chiefs of Police: 2014).

For women who must remain in institutional contmihether because they do not qualify
for community-based corrections or because it tsamailable to them, protections should be put
in place for lactation in prison. It should be ribtg the outset, though, that provision for
lactation within prison should be pursued only c&ntly, as this option does not preserve
maternal access to children; community-based ciorecor prison nursery programs are
preferable from the standpoint of lactation capghimother and infant well-being, and long-
term health and recidivism. It should also be naked accommodating breastfeeding within
prison walls is much more difficult than accommanigtbreastfeeding under alternative
sentencing options. State regulation of prisongoedi should be structured like proposed New
Mexico S.B. 363, guaranteeing prisoners the alititgpump, store, and transfer milk, as well as
to have visits to directly breastfeed the baby.taon support should be available, as well as
medical counseling about the safety of milk expmsdPrisons can implement these policies as
they see fit (it may mean providing a special plamcevomen to pump, or allowing them to
pump and turn in the milk at regular checks). lyrha appropriate for community partners to be
involved in the transfer of milk from the prisonttee infants. As successful programs become
established, we will gain more evidence about thestraffective structure and logistics.

For any of these options, whether community-coioest prison nurseries, or programs
that allow inmates to pump, child age limits shdoddemployed as sparsely as possible. Ideally,
a community-based corrections or prison nursergnam could treat women and children until
the mother is ready to reintegrate into societis ftot desirable that mothers should be torn

away from their breastfeeding children when thhildcreaches an arbitrary age (past and
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current programs have had three month, six mowilye month, and three year limits). And as
| have shown, “offenders who maintain ties to tii@milies and communities during
incarceration are less likely to recidivate” (Blo@tal. 2002: 69, see also ACOG 2013). There
should be a presumption toward a family ties dowavekeparture for a mother and child being
treated in a community-based corrections or prismsery program with a maximum child age
limit if the mother’s sentence exceeds the progsamaximum child age. If restrictive policies
must be written because of budget constraintsgoalise a mother has a particularly long
sentence, care should be taken to allow the trangid happen in a way that respects the
mother-child relationship. Prison pumping prograhesuld have no end date—mothers should
be allowed to pump for as long as they continugeatee interest in pumping.

A comprehensive approach that takes into accoentahtext of female criminality, the
gendered pathways to crime, the special needswfia survivors and addicts, and the difficulty
of community integration and economic viability &ingle mothers who are offenders will be
the best outcome for mothers and their childreeastfed or not. It is worth noting that the
policies | am arguing for here, community-basedexirons or prison nurseries, do not apply
only to breastfeeding mothers, but to all inmatés are pregnant or who have small children.
Breastfeeding is best served by maternal accedsltren, as is the general well-being of all
mothers and children. It is through this accesswimemen’s and children’s capabilities will be

honored.

Conclusion
In this chapter, | have argued that the capalslgigproach is the most appropriate
framework for thinking about the legal and politicamifications of mothers’ and children’s

breastfeeding relationships. The capabilities apgnansists that the flourishing and well-being
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of all actors is considered, including motherdhéas, and children. | have argued that respecting
the capability of breastfeeding requires a sodiedy provides institutional support for
breastfeeding of all different kinds—for pumpingr tlirect feeding, for mothers who go back to
work, for mothers who need maternity leaves, fothras who want to feed in public, for
mothers who want private places in which to dafso: system short of this is running afoul of
mothers’ capabilities and human flourishing.

Maternal access to babies is crucial, as is a methbility to decide to separate from her
child. Empowering mothers to have access to themdifed children will require somewhat
radical changes, especially in difficult cases hkaternal incarceration and parental custody
disputes. What I insist on here is that this diffig cannot be used as an excuse to ignore the

pressing needs of mothers and children.

137



CONCLUSION

Most people wholeheartedly agree that women shioaNe the right to breastfeed. What
this dissertation has aimed to show is how eastgnen’s ability to breastfeed can be
constrained. Especially within a cultural contdxttdoes not understand breastfeeding
physiology, policies and institutions very ofteil ta meet the needs of breastfeeding mothers,
even if that failure is unintentional. If corporat®nagers, public bystanders, judges, prison
administrators, and legislators do not understawl lactation works and, therefore, what the
needs of breastfeeding mothers are, those neeldsowilnue to go unmet. This suggests that
better general breastfeeding knowledge is pollfiaadportant, and also that breastfeeding
mothers should be consulted when designing polibi@saffect them. It also suggests that more
policies affect breastfeeding mothers than theagenon-lactating person might suspect.

Support for breastfeeding mothers, in my formulatitts within a gender-egalitarian
political theory; breastfeeding support does nqune illiberal, traditional, or maternalist
treatment of women, even if differential or sexfie treatment of women is sometimes
appropriate.

A guiding thread throughout this project is theertilat norms play in constraining
women'’s infant-feeding decisions: norms of ideakxeaws restrict the ability of working women
to breastfeed their children, norms of public spaee of good mothering restrict the ability of
breastfeeding mothers to experience public lifdaut experiencing awkwardness or hostility,
norms of good mothering affect mothers’ accestéa children and ability to separate from

them, norms of ideal-workers limit the ways in whiwzomen can enact breastfeeding as
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workers. Norms, of course, are difficult to manatelfrom above. What | would like to suggest
is that these norms are already in the proceskarfging organically as more people breastfeed,
as more family members and friends are exposdd Boaastfeeding women today, as a result,
are demanding more: demanding better treatmenibhqy boycotting establishments that shame
breastfeeding women, agitating for better condgiahwork and in prison. The norms are
changing; it is the policies and institutions theg struggling to keep pace. The previous three
chapters are an attempt to articulate concrete waysnstitutions and policies must change to
keep pace with the rapidly changing norms affectirepstfeeding women.

| contend that the changes to institutions andcpdithat will support breastfeeding
women will not circumscribe the autonomy of formgading mothers. But to protect parents
who cannot or do not wish to breastfeed, theseigslishould be articulated in a way that
consciously avoids inflicting shame on parents waienot or do not breastfeed (including, it
may be noted, women with a history of breast syrgercancer, some trans people, and gay
fathers). When possible, we should advocate pglitiat will help all parents and children (such
as generous parental leave for mothers and fatrer®r than narrow policies that will only help
breastfeeding mothers and children.

The final point | would like to make is that, caaty to many feminists’ concern that
breastfeeding operates to marginalize women, esabhg within a care-egalitarian society will
not. If our social structures recognize the impactaof care work for both sexes, specific needs
like those of breastfeeding mothers will ceasegodmarkable—indeed, our structures should be
built to assume that all humans, all workers, Wil/e periods of substantial caregiving over the
course of their lives. Breastfeeding mothers wolhtinue to have a more time-intensive care

demands in the early years of parenting, but atidms are expected to have caregiving
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commitments like this (a sick parent, spouse, ddchn elderly relative at the end of life, a
loved one in rehab after an accident). What makeadstfeeding mothers so vulnerable now is
that they are in a care-intensive position in asd@ontext that actively de-values care.
Breastfeeding mothers now, therefore, require gppcotection and policies supporting them.
Ultimately, in a world that values care work of lthds, in which ideal-worker norms are
dismantled and adults share care responsibilitdsS@mal labor responsibilities, breastfeeding
mothers’ needs will no longer be so outside themor

Until that time, a just and egalitarian society tqu®vide the conditions under which
women can, given the constraints of their livegidieto breastfeed. | have argued that this will
require radical changes to work policy, social figrmplicy, and public norms. Breastfeeding
mothers need lengthy maternity leave, support feastfeeding at work, access to their children,
high-quality and affordable child care, accessad-pme work and to work re-entry services,
excellent information about breastfeeding from ewnice-based health professionals, excellent
and breastfeeding-informed medical care, lactatigrport (regardless of income), highly
involved fathers (or same-sex partners) who takbaih work and care tasks, and a public
reception that does not treat them with discondodisgust. Breastfeeding mothers whose
breastfeeding intersects with other forms of ddfexre (including single mothers, mothers of
color, queer mothers, and low-income mothers) dehemen more social protection and support.

With these supports in place, we can allow manyemaymen to reach their desired
breastfeeding duration. We can reject a societyhich breastfeeding means the decision to
spend more time with a breast pump than a babycalgrevent low-income mothers from
saying, “If | could, | would, but it seems impodsili We can create a society in which

breastfeeding is not correlated with income andccation. Justice demands no less.
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APPENDIX A: BREASTFEEDING POLICIES AND RATES

Figure 1: Breastfeeding Rates in the United States, 1970-2002
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Table 1: Breastfeeding Policy by Country.

Protective Enabling Positive Provisions
Negative
Provisions
Right to | Right to | Right to | Paid Paid Paid Rightto | Replacem
at least | atleast | paid Maternity | Maternity | Maternity | reduced | ent Rate:
2 unpaid| 2 unpaid| breaks | Leave of | Leave of | Leave of | working | Paid
breaks | breaks 3mo 6mo 12mo hours maternity
to pump | to pump (% of
or nurse annual)
Sweden v v v v v v 82%
Norway v v v v * v 86%
Germany Means-
(before v v v o b i tested flat
2007) rate
Germany
(2007 and v v v 4 4 v 84%
later)
v/ (as of
U.S. 2013) -
10.3%
U.K. v v plus flat
rate

*Norway comes 6 weeks shy of providing paid maternity leave for 12mo (mothers can take 46 weeks of
paid leave).
**Before 2007, German parents were entitled to a means-tested child-rearing benefit, which was paid to a
higher household income threshold for the first 6 months of a child’s life, and to a lower income
threshold for the following 18 months. Households above the income threshold were not entitled to
any paid benefit (Spiess and Wrohlich 2006).
Sources: World Alliance for Breastfeeding Action 2006; U.S. Congress 2010; Spiess and Wrohlich 2006;
Norwegian Ministry of Labour and Welfare 2011; Morgan 2006; U.K. Department of Trade and Industry

2001; U.S. Family and Medical Leave Act of 1993.
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Figure 2 : Breastfeeding Prevalence by Age, 2005

100 o ——
90 .
80 -
® 70 >
3 @
% 60 o ©=Norway
§ 50 — X Sweden
) &a
N’
% 40 @ (Germany
o ax(me]] S,
2 30
- - =K.
20 \1/
10
0 T T T T T T T T T T T 1
0 1 2 3 4 5 6 7 8 9 10 11 12

Age in Months

12 month data unavailable for the U.K.; Norwegian data from 2006; German data from 1997. Sources:
United States, U.S. Centers for Disease Control and Prevention. Norway, Helsedirektoratet 2008.
Sweden, Sveriges Officiella Statistik 2007. United Kingdom, U.K. N.H.S. 2007. Germany, Kersting and
Dulon 2001.
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Figure 3 : Exclusive Breastfeeding Prevalence by Age, 2005
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