TO:
SPA Dispute Resolution Review Committee

FROM:
David Brannigan

DATE:
August 4, 2004

RE:
Feedback on the Grievance and Dispute Resolution Process

The following are comments and recommendations based on the canvassing of opinion amongst UE Local 150, UNC-Chapel Hill chapter members and significant numbers of nonaffiliated low paid UNC-CH employees.

Grievances
According to the University’s Dispute Resolution and Staff Grievance Procedure, the University is committed to “fair and equitable treatment for all employees.”

If the rewriting of the procedures is to have any credibility, an acknowledgement must be made of the manifest failure of the system as it operates at present. 

The failure of the Grievance Procedure to provide anything like fair and equitable treatment for all employees is caused by (1) institutional bias in favor of the University in the wording of the procedures and, (2) the systemic abuse of employees’ right to due process to ensure fair and equitable treatment by those charged with administering the procedure.  

The conflict of interests of those charged with administering the system and the egregious failure of the University to take into account the procedure’s inability to deal effectively with institutional racism, classism, and sexism are significant factors in the origination of grievance issues. 

This conflict of interests manifests itself as a “win at all costs” attitude from those overseeing the procedure, rather than the required impartial, unbiased application of due process to ensure that the Grievance Procedure, 

“when working well should be a primary line of defense against improper treatment of employees.”    - President Molly Broad, in a 1998 letter to Barbara Prear, UE Local 150 Statewide Vice President 


If the Grievance Procedure is to be more effective, it is imperative that a similar review of the application of Disciplinary Actions and other SPA Policies and Procedures is conducted as a matter of urgency. It is the misapplication of these rules that gives rise to a significant number of grievances. 

Between 1999 and 2003, of the 90 grievances filed in the Facilities Services Division, 53 grievants cited “lack of just cause” as the reason for their grievance. This would suggest that there are significant failures in University policy applications in many areas that need to be addressed urgently.

Fair and equitable treatment under the grievance procedure.

Any rewrites of the Grievance Procedures must proceed from the assumption that all parties are bound by the same rules. It is a widely held view amongst lower paid workers that the rules are made to favor the University and are applied with this objective in mind.

This is most obvious in the area of filing deadlines:

· If employees miss a filing deadline the grievance is rejected. The University routinely misses deadlines without sanction. Fair and equitable treatment should ensure that the same sanction applies to the University as the employee.

· The missing of deadlines by the University should not be allowed to automatically move the grievance to the next stage. It is widely felt that this is one of the reasons the University is inclined to miss deadlines, so as to facilitate the upward movement of the grievances to levels where institutional bias in their favor is significantly enhanced.

· If the University at any stage misses a deadline they should automatically lose the right to proceed and the position of the grievant should be upheld. 

Negotiation and Compromise

The Procedures encourage employees and supervisors to seek an “informal resolution” of grievances and to approach these efforts in “a spirit of mediation and compromise.”

For many workers this is unrealistic. Many of the grievances are filed against supervisors for abusing their authority. The very real use of threats, recriminations, and harassment are the informal realities of experience endured by those workers brave enough to seek redress against supervisors.

There is significant anecdotal evidence of supervisors threatening workers and seeking unauthorized meetings and conversations in regard to grievances. 

Any claim by a grievant that this situation has arisen should be investigated by an unbiased third party, and if the preponderance of evidence suggests that such incidents may have occurred, the supervisor should be subject to immediate disciplinary action and the University should forfeit the right to proceed.

Role of Support Persons in Grievance Procedure.

The role of the support person for grievants is of crucial importance. The limited role of the support person is at odds with the informal support , coaching and advising of respondents by H R that are widely believed to take place.

The inability of the grievance support person to be allowed to “represent” the grievant fails to recognize the differential power relations between employees and their supervisors and managers. 

This is of crucial importance, particularly in relation to African American workers; to Latino workers, many for whom English is not their first language; and to many other low paid workers who may lack the experience and confidence to articulate their concerns to those in positions of authority over them.

The stipulation that a support person may be selected from the Employee Services Department list of trained support persons or any permanent University employee is too restrictive. Also, many people feel a significant lack of confidence in the impartiality of the ESD. It is widely felt amongst lower paid workers in Facilities Services that the HR Department, the ESD, and the Facilities Services HR Departments all exchange information and have “off record” meetings outside the formal grievance procedure. 

A grievant should be able to select anyone of their choosing from within or without the University, including any student, to represent them at any stage of the Grievance Procedure.

Organizations other than the University HR Department should also be allowed to offer grievance support training on an equal footing to the HR Department. 

It is essential that a grievance support person be allowed to “represent” the grievant, ask questions, and offer explanations of events.

Employees also need more time to file appeals at the various stages of the procedure. This is necessary to allow many grievants the time to canvas the opinion of family and their community as they weigh the consequences of appealing decisions. This appraisal is vital to consider the real threat of workplace reprisal and victimization by supervisors and managers, which must be accounted for when deciding whether to proceed. 

Staff Grievance Committee.

The use of grievance panels, and the selection and appointment of members are deeply flawed. At its heart is an obvious conflict of interests. The role of the Associate Vice Chancellor of HR in picking the panel members and recommending them to the Chancellor is an affront to the notion of impartiality and fair and equitable treatment.

The widely held view is that HR is very selective and partial in its recommendations. This is borne out by a brief look at the job titles and departmental profile of panel members as of 14th Nov 03. Out of eighteen panel members only one comes from Facilities Services. This is despite Facilities Services having by far the most grievances filed between 1999-2003.

The appointment of panel members should be on the basis of proportional representation, as reflected in the make up of the Employee Forum or should be on a random selection basis from the available pool of volunteer members.

Service on the grievance panels could be made a condition of employment thereby providing a “jury pool” of possible panel members from which an independent person could select members in a blind selection process. The requisite training would be a mandatory part of all new employees training.

Whichever process were to be chosen, it is vital that the Associate Vice Chancellor of HR be removed from any aspect of this process to avoid even the appearance of a conflict of interests that might taint the system.

It is from the appointment of panel member onwards that the institutional bias becomes most manifest. The panels are offered “any administrative support necessary” by the University, without a corresponding offer to the grievant. All “activity related to hearing and resolving a grievance is considered work time for panel members or panel chairs.” The grievant is not afforded the same facility. even though a low paid worker may be attempting to work two jobs or working unsocial hours. If a hearing is scheduled in the “normal” working hours of the University, a housekeeper, for instance, may have to attend such a hearing and represent themselves immediately after completing an eight hour work shift.

This is not fair or equitable accommodation for the working realities of many employees, but rather it is a reflection of structural institutional bias within the system.

Application of Rules

The University applies the SPA guidelines in an arbitrary and capricious manner, leading to bizarre and Kafkaesque results and adjudications.

The SPA guidelines state that a written warning is removed from an employee’s permanent record after one year. 

Therefore it would seem fair to assume that an employee who has seen one year elapse since a written warning was issued would no longer be subject to any sanction that is contingent upon or related to a previous written warning issued more than one year prior.

However, one employee subjected to disciplinary action waited some sixteen months for a stage three panel hearing to be convened. At the hearing the panel upheld the disciplinary action. This is despite the SPA guidelines that state that a written warning is removed after one year.


Therefore the panel was adjudicating on a written warning that was no longer current or valid or even part of the employees file according to OSP rules.


In another case, an employee was fired for a third written warning, even while the two previous disciplinary actions were being appealed through the Grievance Procedure. 


It would seem to be a requirement of due process and fair and equitable treatment that written warnings that are being appealed are not considered as settled and should not be allowed as a basis from which to proceed to termination while the cases are pending.


It is these sorts of bizarre rulings that significantly undermine the notion of the process being fair and equitable.

Causes and symptoms of grievances

The grievances the University has to deal with are only the symptoms of the chronic malaise that afflicts the system. The cause is a breakdown in the fair and equitable application of the policies and procedures mandated by the OSP SPA guidelines. This is reflected in the fact that of the 90 grievances filed in Facilities Services during 1999-2003, some 53 cited “lack of just cause” as the reason for filing.

Table 1: 
Number of Grievances Filed by Department* from 1999 – 2003

	Department
	Number of Grievances Filed

	Facilities Services
	90 **

	Admin Info Services
	10

	Med School Admin
	8

	Human Resources
	5

	TEACCH
	5

	Lab Animal Med
	4

	Printing and Duplicating
	4


** Listed are the 7 departments with the most grievances filed.  All other departments had 3 or fewer grievances filed during this time period.

* Of the 90 grievances filed by employees in Facilities Services from 1999-2003, 53 were filed because of “Lack of Just Cause.”

In particular, the application of disciplinary actions within Facilities Services, and more particularly in Housekeeping, has reached a crisis point. The crisis reflects a culture of institutional impunity enjoyed by managers and supervisors in Facilities Services in the arbitrary use of disciplinary actions against workers as tools of harassment, intimidation, and retribution 


The Chancellor’s Task Force for a Better Workplace was being more insightful than perhaps it realized, when in its section on Fairness and Consistency it said of University supervisors, “for the people they supervise, their actions and the impressions they create, embody the University’s attitude towards employees.”

The Associate Vice Chancellor for HR is equally culpable in this state of affairs, as she has stated publicly that she sees every written warning that is issued. Therefore, it must be assumed, she has allowed numerous unwarranted disciplinary actions to proceed, which in turn give rise to the many grievances filed as a result. 

Despite this failure to ensure fair and equitable treatment and due process for all employees, she remains at the center of the procedure and remains responsible for the selection and recommendation of panel chairs and members. 

The failure to recruit enough personnel to expedite grievance hearings and “bring about fair and prompt resolution” of grievances and unsubstantiated claims by HR of a lack of volunteers, both serve to undermine the credibility of the whole system.

It is also instructive to remember that although the Chancellor’s Task Force for a Better Workplace notes that “Frustration with the efficacy and timeliness of the campus grievance process has persisted for some time,” a fact previously acknowledged and reported on by the Chancellor’s Committee on Personnel Flexibility of 2002, little has been done and no one has been held accountable for these failings.

This manifest lack of accountability permeates the whole system from the Associate Vice Chancellor of HR down to managers and supervisors, who are allowed to routinely flout guidelines pertaining to core personnel policies without any sanction from a significantly compromised system - a system administered by a partisan administration more interested in winning grievances at all costs rather than providing a “primary line of defense against improper treatment of employees.” Broad, 1998 

Request for an Open Public Forum

The committee overseeing the rewriting of the Grievance Procedure has itself failed provide for adequate input from all members of the University community.

The call for written comments via campus mail and via e mail are inadequate methods for soliciting the views and comments of many of the workers most affected by the failure of the process, namely the low paid  workers within Facilities Services. Many of these workers will not feel comfortable with this method of solicitation of views, thereby giving an unrepresentative bias to the input received.

An open public forum where members of the campus community could address their views and feelings directly to the committee would provide the panel members with some sense of the feelings of many workers subject to the failings of the Disciplinary Procedures and the perceived impossibility of adequate redress through the Grievance Procedure.

Charge to the Grievance & Dispute Resolution Committee

1. Steps in Process

The steps in the process would be sufficient and workable with an expedited process facilitated by an agreement to apply equitable sanctions to grievant and respondent in the case of missed deadlines of any kind. If the University misses their deadline they should automatically forfeit the grievance and a finding for the grievant be made. This would act as an incentive to process grievances in a timely manner. This could also be aided by grievants being allowed to have a grievance assistant that could represent them, make statements and ask questions on their behalf 

2. Hearing Outside of Chain of Command

The role of a “University Hearing Officer” would enjoy no more credibility than the system affords now to the panels due to its demonstrably compromised and biased nature. An external hearing officer, i.e., through the Orange County Dispute Center, could enjoy greater credibility if integrated into an overhauled system that had included a thorough examination of the application of the SPA policies within the University.

3. Hearing Options

Hearings in front of an externally contracted hearing officer would be very useful for dealing with disputes that are difficult to resolve within the chain of command, if the hearing officer was truly independent. It would be most useful if this could be invoked at any stage of the process. It would still be necessary for a grievance assistant to be allowed to “represent” a grievant  to the hearing officer in order to ensure a level playing field for the lowest paid workers.

4. Scope of Process

There should be absolutely no change or reduction in the range or scope of matters that can be addressed through the grievance procedure. This will amount to the University seeking to exert authority without any responsibility. Any attempt to curtail the current scope of the grievance procedure will confirm the widespread view of Facility Services workers that the University is quietly laying the ground for the imminent rollback of the rights of employees to seek redress against supervisors and managers. Any such move will be regarded as a contemptuous confirmation of the administration’s determination to rewrite the rule book as it sees fit and with total disregard for the views of employees.

5. Paid Support

The emphasis on training to support the Task Force’s recommendations should be increased and funded accordingly in order to ensure the University meets the best standards possible in an area that serves as a barometer of the University’s commitment to fair and equitable treatment of employees 

6. Volunteeer Support

The focus should be on expanding the role of grievance assistants to include everyone from the University staff or student body. It could be made an expected part of University employment or enrollment that all employees and students will be required when picked by a random process to serve on these panels. This service should be modeled on a “jury duty” type of approach that is promoted and supported by the University. This could serve to enhance a sense of community, develop a more holistic approach to workplace issues, and promote the notion of a shared civic responsibility to the University community in which we all work or study
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